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Notes
RETHINKING THE ROLE OF CAVEAT EMPTOR
IN EXECUTION SALES
One of the few areas in contemporary sales law where the ancient doctrine of
caveat emptor still applies isexecution sales. This Note examines two of the major
of caveat emptor on such sales. Thefirst area of impact surveyed isthe reeffects
funding of an execution sale purchaser'rbidfrom thejudgment creditorat a void
execution sale. The second situation involves the application of caveat emptor to
purchasersof goods and chattels at execution sales. The Note concludes that a direct reimbursement of the purchaserby the judgment creditor,accompaniedby an
implied warrantyof title, willpro vide a logical,fair,modern, andpreferredalternative to the mechanicalapplicationof caveat emptor in these areas.
INTRODUCTION

SALES LAW HAS changed considerably since 1919 when the
Supreme Court of North Carolina declared that "caveat emptor
is a rule of the common law, applicable to contracts of purchase of
both real and personal property, and is adhered to, both in courts
of law and in courts of equity, where there is no fraud in the transaction."' The development of the Uniform Commercial Code,2
the expanding reach of warranty law,3 and a judicial climate
favoring the good faith purchaser,4 however, have made the
of caveat emptor in sales
mechanical application of the doctrine
5
era.
earlier
an
of
relic
a
transactions
1. Pridgen v. Long, 177 N.C. 189, 196-97, 98 S.E. 451, 454 (1919).
2. Karl Llewellyn noted that the Uniform Commercial Code "represents from the
standpoint of the business man... the commercial lawyer, and ... the general community much of the better body of law on the subject matter involved than the existing law of
any of the states." Llewellyn, Why a CommercialCode?, 22 TENN. L. REv.779, 785 (1953).
3. See generaly Special Project, Article Two Warrantiesin CommercialTransactions,
64 CORNELL L. REV.30 (1978) (comprehensive treatment of warranty law under the Uniform Commercial Code).
4. All that is required to attain the status of a good faith purchaser is "honesty in
fact, reasonable commercial behavior [and] fair dealing." Strowers v. Mahon, 526 F.2d
1238, 1244 (5th Cir. 1976), cert. denied, 429 U.S. 834 (1976) (bankruptcy proceeding where
sellers of cattle sought reclamation of cattle sold to a bankrupt).
5. Few courts have been as vociferous in their aversion to the caveat emptor doctrine
as an Oklahoma appellate court which described the doctrine as "one of the less admirable
hand-me-downs of our Anglo-Saxon common law heritage [which]... exalts deceit, condemns fair dealing, and scorns the credulous." Beavers v. Lamplighters Realty, Inc., 556
P.2d 1328, 1331 (Okla.Ct. App. 1976);seealso Bethlahmy v. Bechtel, 91 Idaho 55, 415 P.2d
698 (1966) (less vehement though equally disfavorable assessment of caveat emptor).
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Despite this move toward liberalization and modernization,
vestiges of caveat emptor are still found in contemporary sales
law. The doctrine is still applied in execution sales-the sale of a

debtor's property conducted to satisfy a creditor's money judgment. 6 The essential prerequisites of an execution sale are a valid
judgment, a proper levy, a proper sale, and the payment of consideration.7 Like statutory proceedings, execution sales must strictly

comply with numerous requirements concerning notice to all interested parties, time and place of sale, description of property to
be sold, authority of selling officer, conduct of sale, and repayment
of bids.8
This Note focuses on two facets of execution sales where caveat emptor is traditionally applied. The first is where caveat
emptor bars the refunding of a purchaser's bid from the judgment
creditor at a void execution sale. 9 After surveying the various factors which invalidate execution sales,' 0 this Note then scrutinizes a

recent judicial application of caveat emptor in this context. I The

Note then critically evaluates the subrogation of a frustrated purchaser to the judgment creditor's rights against the debtor.' 2 The
section concludes with a study of the "Maine rule" whereby the
6. See, e.g., Coulter v. Blienden, 104 F.2d 29, 33 (8th Cir.), cert. denied, 308 U.S. 583
(1939).
7. See Taylor v. Phillips Petroleum Co., 295 S.W.2d 738, 742 (Tex. Civ. App. 1956);
see also Rowe v. Granger, 118 A.D. 459, 103 N.Y.S. 439 (Sup. Ct. 1907) (there must be a
bidder, the property must be "struck down," and the purchaser must comply with the terms
of the sale).
8. For a representative sampling of statutes governing execution sales, see FLA.
STAT. ANN. §§ 56.21-.25 (West Supp. 1981); MICH. COMP. LAWS ANN. §§ 600.6031-.6058
(Supp. 1981); N.Y. Civ. PRAC. LAW §§ 5233, 5236 (McKinney Supp. 1981); Omo REV.
CODE ANN. §§ 2329.13-.45 (Page 1981).
Although the terms "execution sale" and "judicial sale" are commonly considered synonymous, there are fundamental differences. The latter is generally 'a more rigorous proceeding than the former. Judicial sales involve judicial confirmations whereas execution
sales do not; judicial sales are generated by a court order or decree while execution sales
are rooted in writs of execution; and judicial sales involve the sale of specified property
while execution sales are not so limited. See, e.g., Craddick v. Cotta Gear Co., 306 IML
App. 459, 464, 28 N.E.2d 734, 736 (1940); First Nat'l Bank of Plainville v. Barons, 109 Kan.
493, 496, 200 P. 297, 298 (1921); see generally 2 R. G. PATrON & C. G. PATTON, PATRON
ON TITLES § 462 (2d ed. 1957) (execution and judicial sales distinguished).
For a comprehensive treatment of the entire execution process, see generally A.C.
FREEMAN, A TREATISE ON THE LAW OF EXECUTIONS IN CIVIL CASES (1885) [hereinafter
cited as FREEMAN ON EXECUTIONS]; D. RORER, A TREATISE ON THE LAW OF JUDICIAL
AND EXECUTION SALES (2d ed. 1878).

9.
10.
11.
12.

See infra notes
See infra notes
See infra notes
See infra notes

19-116 and accompanying text.
19-45 and accompanying text.
46-78 and accompanying text.
79-93 and accompanying text.
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judgment creditor directly reimburses the purchaser-a viable and
effective solution to the problems faced by the bidder at a void
sale.

13

The second facet considered is the application of caveat
emptor to purchasers of goods and chattels, as opposed to realty,
at execution sales.14 The emphasis in this section is on the inequities of applying caveat emptor to purchasers who have no means
of ascertaining the state of title to the goods or chattels they seek
to purchase and who are denied the protections granted other purchasers who benefit from the implied warranty of title.' 5 Outlining the historical and theoretical analysis of the use and scope of
the implied warranty of title, the Note then reviews the rationales
employed by courts to exclude execution sales from such warranty.' 6 The section concludes by arguing for an implied warranty of title flowing from the judgment creditor to the third party
17
purchaser of goods and chattels at execution sales.
I.

CAVEAT EMPTOR, VOID EXECUTION SALES, AND THE

DENIAL OF PROCEDURAL FAIRNESS

Any substantive or procedural flaw which effects an execution
sale invalidates the sale. Trial courts are given broad discretion to
set aside an execution sale.'" Judicial authority to set aside an
execution sale emanates from the court's inherent power to control its own process.' 9 Some grounds for invalidating execution
sales, however, are especially prevalent.
A. Inadequacy of Bid and Void Execution Sales
One ground for invalidating an execution sale is inadequacy of
the bid.2" Bids in execution sales are generally low due to wari13.
14.
15.
16.

See infra notes 94-116 and accompanying text.
See infra notes" 117-262 and accompanying text.
See infra notes 117-48 and accompanying text.
See infra notes 149-209 and accompanying text.

17. See infra notes 210-62 and accompanying text.
18. See, eg., Butterfield v. Tietz, 247 Cal. App. 2d 483, 485-86, 55 Cal. Rptr. 577, 579
(1966); State ex rel. Daniels v. District Court, 145 Mont. 406, 406, 403 P.2d 634, 634-35
(1965).
19. See, eg., Johnson v. Jefferson Standard Life Ins. Co., 5 Ariz. App. 587, 588, 429
P.2d 474, 475 (1967); Paglia v. Breskovich, 11 Wash. App. 142, 144, 522 P.2d 511, 513
(1974); seegenerally A. C. FREEMAN, VOID ExEcuTION, JUDICIAL AND PROBATE SALES (3d

ed. 1890) (exploring causes of invalid forced sales, effects of such on purchasers, and constitutional ramifications).
20. See infra note 255.
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ness instilled in bidders by caveat emptor.2 1 The courts, aware of
this fact, unanimously hold that mere inadequacy of bid is insufficient by itself to invalidate execution sales. 22 To invalidate the

sale insufficiency of the bid must result from some other factor,

such as mistake, fraud, accident, surprise, or misconduct. 23 Some
courts developed quantitative tests to determine the adequacy of a
bid. One court used such a test to arrive at a computation of fair-

ness hinging upon whether the execution sale price represented
one-half the fair market value of the property. 24 Other courts are
less specific and hold that a bid so grossly inadequate as to shock
the conscience will invalidate the sale.25
Diverse criteria for determining adequacy of bid results in judicial inconsistency. What may seem adequate to one court is
"gross" or "shocking" to another. 26 Appraisal statutes in many

states remedy the problems engendered by low bids at execution
sales.27 Collier v. Stanbrough28 established a judicial basis for statutes mandating the appointment of a specified number of appraisers with no vested interest in the execution sale.29 Once the
appraisal is completed, the minimum adequate bid is set at two21. Id.
22. See, e.g., Homecraft Corp. v. Fimbres, 119 Ariz. 299, 302, 580 P.2d 760, 763
(1978); Levine v. Berlin, 46 A.D.2d 902, 903, 362 N.Y.S.2d 186, 187 (1974) (mem.). But f.
Bering v. Republic Bank of San Antonio, 581 S.W.2d 806 (Tex. Civ. App. 1979) (inadequacy of bid is sufficient, standing alone, to invalidate execution sale when judgment
debtor promptly offers to reimburse purchaser for bid and costs).
23. See McAlice v. Andersen, 403 So. 2d 563, 564 (Fla. Dist. Ct. App. 1981).
24. Home Beneficial Life Ins. Co. v. Blue Rock Shopping Center, Inc., 379 A.2d 1147,
1149 (Del.Super. Ct. 1977); cf.McCartney v. Frost, 282 Md. 631, 638, 386 A.2d 784, 788
(1978) (adequacy test is price received compared with price which would be derived from
fair sheriffs sale).
25. See, e.g., Industries'Sales Corp. v. Reliance Mfg. Co., 243 Miss. 463, 469, 138 So.
2d 484, 487 (1962); Scott v. Adal Corp., 276 Pa. Super. 459, 463, 419 A.2d 548, 551 (1980).
But see Sellers v. Johnson, 207 Ga. 644, 63 S.E.2d 904 (1951) ("[ilnadequacy of considera...
).
tion, even if it be gross, is not per se sufficient cause to set aside a sheriff's sale.
26. Even the same court may be confused by diverse and imprecise adequacy standards. In 1973, the Texas Court of Civil Appeals found in Brimberry v. First State Bank of
Avinger, 500 S.W.2d 675, 677 (Tex. Civ. App. 1973), that a sale price of $5,000 for land
valued at $40,000 was not grossly inadequate. Three years later the same court held that a
sale price of $2,000 for land valued at $13,500 was sufficiently inadequate to justify invalidating the sale where the inadequacy was coupled with various irregularities in the sale.
Collum v. DeLoughter, 535 S.W.2d 390 (Tex. Civ. App. 1976).
27. E.g., MICH. COMP. LAWS ANN. § 600.6025 (1968); N.J. STAT. ANN. § 2A: 17-21
(West 1952); OHIo REv. CODE ANN. §§ 2329.17, .20 (Page 1981).
28. 47 U.S. (6 How.) 14 (1848).
29. New Jersey's statute, for example, states that "[t]he sheriff. . . shall appoint. . .3
discreet and judicious persons of his county, indifferent between the parties to the execution to make a just and true appraisement of the personal property levied upon." NJ.
STAT. ANN. J 2A: 17-21 (West 1952).
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thirds the appraised value of the property.3 ° If this price cannot
be achieved the execution sale is invalidated.3 '
B. ProceduralIrregularitiesand Void Execution Sales
Under the category of procedural irregularities and void execution sales fall errors which prevent a sale from reflecting the
true intentions of the interested parties. 32 Although there is an
overriding presumption of validity,33 execution sale proceedings
are sensitive to minute irregularities. For example, a sale of personal property which is capable of manual delivery may be declared void if the property is not brought to the situs of the sale.34
A sale may also be set aside if a prior description of the property
was inadequate, erroneous, or misleading.35 Furthermore, failure
to comply with mandatory notice requirements pertaining to the
sale is sufficient to cause invalidation,36 as is a sheriffs failure to
conform with statutory levy prerequisites. 37 Finally, sales may be
invalidated when property not subject to levy and sale such as a
contingent remainder interest is levied upon and sold,38 or when
execution is issued upon a judgment in a county where the judgment was not rendered. 9
Despite the variety of grounds for invalidating execution sales,
30. 47 U.S. (6 How.) at 21-22.
31. Id. See also Smith v. Cockrill, 73 U.S. (6 Wall.) 756 (1867) (execution sale void
where federal marshal did not conform to state law requiring sale of lands for at least twothirds of appraised value).
32. In City of St. Louis v. Peck, 319 S.W.2d 678 (Mo. Ct. App. 1959), the court noted:
Execution sales may be set aside... in cases of irregularity in the conduct of the
sale to the prejudice of any party having an interest in the action, or cases of
accident or surprise where because of some misunderstanding, mistake, misapprehension or other fortuity the parties are prevented from protecting their interests
by being present at the sale.
Id. at 682.
33. See Arlt v. Buchanan, 190 So. 2d 575, 577 (Fla. 1966).
34. See Garren v. Butigan, 96 Idaho 906, 539 P.2d 259 (1975) (construing IDAHO
CODE § 11-304 (1979)). In Garren, the court held that although manually deliverable
property was not delivered to the sale, the sale was not void since the execution purchaser
failed to raise the objection. Id. at 908-09, 539 P.2d at 261-62. The court also noted that
the purchaser had fully inspected the goods prior to his purchase. Id.
35. See Girard Trust Corn Exch. Bank v. Rotenberger, 74 Montgomery County 209,
210 (Pa. 1957); Prudential Corp. v. Bazaman, 512 S.W.2d 85, 92-93 (rex. Civ. App. 1974).
36. See, ag., Helinger v. Allen, 352 So. 2d 122, 124 (Fla. Dist. Ct. App. 1977); Assoulinv. Sugarman, 159 NJ. Super. 393, 398, 388 A.2d 260, 263 (1978) (per curiam).
37. See, eg., Brunswick Corp. v. Playmor Enter., 253 Or. 162, 165, 452 P.2d 553, 554
(1969).
38. See, ag., Harris v. Bittikoler, 562 S.W.2d 815, 817 (Tenn. 1978).
39. See, e.g., Needham v. Young, 205 Kan. 603, 606-08, 470 P.2d 752, 765-66 (1970);
Hickory White Trucks, Inc. v. Greene, 34 N.C. App. 279, 282, 237 S.E.2d 862, 865 (1977).
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courts will not vacate execution sales for minor procedural irregularities which do not seriously prejudice the parties to the sale.
Thus, the sale of realty as a unit rather than in individual parcels

without showing prejudice to any party did not warrant the "drastic measure" of voiding the sale.4" Similarly, the sale was still
deemed valid where notice of the sale was published in a county
newspaper other than where the sale was to occur and the judg-

ment debtor was not given notice.41
The reversal of a valid judgment underlying an execution sale
does not affect the title of a third party who purchased prior to the
reversal,42 although the judgment creditor who purchases at the
sale may have title stripped by the reversal.4 3 The modification of
a judgment, such as a reduction of damages on appeal, likewise
does not invalidate an execution sale upon the original judgment

absent a showing that allowing the sale to stand is clearly inequitable to one of the parties.44

C. Dixon v. City National Bank of Metropolis
What developed into protracted litigation spanning four decisions4 5 began with a sale of realty to a married couple, the Mollers, as joint tenants. The Mollers became embroiled in a lawsuit
when another couple, the Dixons, purchased the property at an
execution sale held to satisfy the judgment of City National Bank
of Metropolis against one of the Mollers. 46 The Dixons received a
sheriffs deed for Mr. Moller's one-half individual interest in his
40. See Taliaferro v. Taliaferro, 203 Cal. App. 2d 649, 650, 21 Cal. Rptr. 868, 869
(1962).
41. Edward A. Lashins, Inc. v. Baumann, 201 So. 2d 495, 496 (Fla. Dist. Ct. App.
1967).
42. McGoon v. Scales, 76 U.S. (9 Wall.) 23, 31 (1869); see also Roosevelt Hardware v.
Green, 72 A.D.2d 261, 424 N.Y.S.2d 276 (1980) (stipulated vacatur of default judgment
does not nullify duly consummated execution sale).
43. See, e.g., Hays v. Sound Timber Co., 261 F. 571, 573 (9th Cir. 1919) ("[i]t is the
general rule ... that, where the execution plaintiffis purchaser, the vacation or reversal of
a judgment operates to vacate the sale as between the parties."). This discrepancy emanates from the harsher judicial attitude towards judgment creditors who purchase at their
own execution sales. See infra note 254 and accompanying text.
44. See, e.g., Thompson v. Thompson, 233 Or. 262, 267, 378 P.2d 281, 284 (1963); see
also RESTATEMENT OF RESTITUTION § 74 Comment m (1937) (modification of judgment
necessitates restoration of excess by judgment creditor, not invalidation of underlying execution sale).
45. Dixon v. Moller, 33 11. App. 3d 648, 342 N.E.2d 232 (1975) (Dixon 1); Dixon v.
Moller, 42 Ill. App. 3d 688, 356 N.E.2d 599 (1976) (Dixon II); Dixon v. City Nat'l Bank of
Metropolis, 76 II1. App. 3d 822, 395 N.E.2d 620 (1979) (Dixon 11); Dixon v. City Nat'l
Bank of Metropolis, 81 Ill. 2d 429, 410 N.E.2d 843 (1980) (Dixon IV).
46. Dixon 1, 33 IUl. App. 3d at 648, 342 N.E.2d at 232.
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jointly held property for $4201.47 At that time, Mr. Moller had

not yet raised an issue about his homestead privilege.
The Dixons initiated a partition action against Mrs. Moller. In
response to the Dixon's complaint, Mrs. Moller argued that the
entire sale was void since the premises levied upon and sold were
exempt by the homestead exemption statute.4 8 The trial court ordered a partition of the jointly held property and awarded Mr.

Moller a $5000 right of homestead in the premises, affixed by a
first lien applied after payment of existing-mortgage liens in which
Mr. Moller waived the right of homestead, 49 and the Mollers

appealed.
The first appellate response was a dismissal on jurisdictional
grounds.50 On appeal of the retrial, the Appellate Court of Illinois
held in Dixon 1151 that the execution sale and resultant deed were

void ab initio, since Mr. Moller's homestead right was sold for an
47. Id., 342 N.E.2d at 232-33.
48. See ILL. ANN. STAT. ch. 52 %I (Smith-Hurd Supp. 1981), providing:
Every householder having a family shall be entitled to an estate of homestead to

the extent in value of $10,000, in the farm or lot of land and buildings thereon
owned or rightly possessed by lease or otherwise and occupied by him or her as a
residence; and such homestead, and all right or title therein, shall be exempt from
attachment, judgment, levy or judgment sale for the payment of his or her debts
or other purposes and from laws of conveyance descent and devise .. ..This
Section is not applicable as between joint tenants or tenants in common but it is
applicable as to creditors of such persons.
When the Dixon I litigation occurred, the homestead exemption was valued at $5000. See
generally Conard, An Appraisalof Illinois Law on the Enforcement of Judgments, 1951 U.

ILL. L.F. 96, 96-98 (discussing the Illinois homestead exemption).
Homestead exemptions are statutorily-granted privileges designed to protect the homeowner against seizure of his or her dwelling to satisfy a money judgment. They are "dependent on the will of the state and granted on ground of public policy for a humane and
generous purpose." Wyoming County Bank & Trust Co. v. Kiley, 75 A.D.2d 477,479,430
N.Y.S.2d 900, 902 (1980). Homestead exemption statutes are judicially justified by the
humanitarian objectives underlying the legislation, as expressed by the United States
Bankruptcy Court in Virginia when it spoke of the aid these statutes give to "the unfortunate debtor and his equally unfortunate but more helpless family.... In re Snellings,
10 Bankr. 949, 952 (W.D. Va. 1981) (mem.). State legislatures and courts "jealously safeguard" such rights. See In re Carstens, 8 Bankr. 524, 526 (N.D. Iowa 1981). Homestead
rights are so vital that the exemption provisions have been articulated in many states' constitutions. Eg., GA. CONST. OF 1976, § 2-123 (1977); KAN. CONsT. art. 15, § 9; TEx.
CONST. art. 16, § 50.
Despite the sympathetic themes which accompany judicial expositions of homestead
exemptions, courts do caution against abusing these privileges by utilizing them as "instruments of fraud, . . . imposition[s] on creditors, or . . . means to escape honest debts."
Frase v. Branch, 362 So. 2d 317,319 (Fla. Dist. Ct. App. 1978), appealdismissed,369 So. 2d

1362 (Fla. 1979).
49. 33 Ill. App. 3d at 649, 342 N.E.2d at 233.
50. Id. at 649-50, 342 N.E.2d at 233.
51. 42 Ill. App. 3d 688, 356 N.E.2d 599 (1976).
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amount less than the statutory exemption of $5000.52 The appel53
late court therefore reversed the partition order of the trial court.
The Dixons, as purchasers at the execution'sale, acquired nothing.
Frustrated by the result, the Dixons, in Dixon II1, sought to
recover the bid amount from the judgment creditor. 4 The Dixons' complaint for such relief was dismissed at the trial level.
Phrasing the issue not as whether a purchaser at a void execution
sale is entitled to reimbursement of its bid money, but from whom
such purchaser may demand reimbursement,5 5 the appellate court
affirmed the trial court's denial of relief against the bank.5 6 The
Dixons contended that reimbursement should come from the
judgment creditor since they had a greater right to the funds than
did the judgment creditor, which could recover from the judgment
debtor as before the void sale. The court reasoned that "to hold
otherwise would give the creditor a windfall at the expense of the
innocent purchaser who believes he is buying the property of the
debtor."5 7 They further asserted that as the catalyst for the execution sale, the judgment creditor, not the purchaser, should bear the
risk of a void sale. This position is an equitable approach to a
situation where a completely innocent party is hindered by the
acts generated by another innocent party who has other remedial
options from which to choose.58
The court admitted that it was moved by the Dixons' arguments. It was not, however, persuaded to ignore the "long line of
Illinois cases" which had reached contrary results. 5 9 Citing a series of decisions dating from the 1843 case of England v. Clark,6 °
the court held that the caveat emptor doctrine applied in this situation to foreclose for the purchaser relief against the execution
creditor. Instead, relief can only issue from the levying officer, if
52. Id. at 692, 356 N.E.2d at 604.
53. In Dixon II, the court determined that despite Mr. Moller's maintenance of another apartment for business purposes, he nonetheless maintained sufficient ties to the
premises in question to qualify them as a homestead subject to the exemption statutes. Id.
at 692-93, 356 N.E.2d at 604. The court also held that Mr. Moller was under no legal
obligation to raise the issue of homestead prior to the partition since the issue is not waived
unless specific statutory measures were followed. Id.
App. 3d 822, 395 N.E.2d 620.
54. Dixon 111, 76 I11.
55. Id. at 823, 395 N.E.2d at 621.
56. Id. at 828, 395 N.E.2d at 624.
57. Id. at 823, 395 N.E.2d at 621.
58. Id.
59. Id.
60. 5 Ill.
(4 Scam.) 487 (1843).
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he or she is liable,6 or from the judgment debtor whose debt is
discharged by the advancement of purchasers' bid.62 The Dixon
III court borrowed the logic of another Illinois appellate court to
support its holding, noting that once the judgment creditor receives the proceeds of the execution sale, the claim against the
judgment debtor is discharged, notwithstanding whether the underlying sale is void.6 3
While the Dixon III court ruled against the purchasers in denying a right of recovery against the judgment creditor, it did
present frustrated purchasers with the remedial option of subrogation to the judgment creditor's rights against the debtors. 64 The
court, however, distinguished the issue in Dixon III from two specific situations. The first is where the purchaser's bid at an execution sale has not been applied toward the satisfaction of the
judgment creditor's claim, in which case direct reimbursement is
recovered from the sheriff holding the sale proceeds. The second
situation is where proceeds are channeled, in whole or in part, to
the satisfaction of the creditor's claim, in which case caveat
emptor intervenes and bars recovery from,the judgment creditor. 5
The court's decision in Dixon III concluded with a recognition
of the validity of the arguments it was rejecting. The court noted
that its holding was "compelled by precedent," but conceded that
"there is well reasoned and persuasive authority in other jurisdictions to the contrary." 66 Nonetheless, the court adhered to stare
decisis, noting that it was hesitant to modify such a well established rule without direction from the Illinois Supreme Court. 7
The Supreme Court of Illinois affirmed on appeal in Dixon
IV. 6 8 The court reiterated the appellate court's affirmation of caveat emptor to prevent a purchaser at a void execution sale from
61. Such an action would be an amercement. See infra note 121 and accompanying

text.
62. Dixon 1H1, 76 Ili. App. 3d at 824, 826-27, 395 N.E.2d at 621, 623.
63. Id. at 824-25, 395 N.E.2d at 622, where the court noted:

There is no warranty of title at a[n execution] sale, but the rule of caveat emptor
applies and the validity of the title is. at the purchaser's own risk.. . .Appellee
[creditor] had obtained full payment of its judgment by the sale to a third party
without fraud or misrepresentation, and was under no obligation to refund to him

the amount lost by his own want of ordinary care.
App. 62, 63-64 (1892)).
Id. (quoting Alday v. Rock Island County, 45 Ill.
64.
text.
65.
66.
67.
68.

76 Ill.
App. 3d at 826, 395 N.E.2d at 623; see infra notes 79-93 and accompanying
Id. at 827, 395 N.E.2d at 623-24.
Id., 395 N.E.2d at 624.
Id.
2d at 429, 410 N.E.2d at 843.
Dixon IV, 81 MI1
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seeking reimbursement from the judgment creditor.6 9 The court
also noted that its view is shared in a majority of other jurisdictions, and that there are few alternative positions.7 °
The court next explored the competing policy issues. Direct
reimbursement of the purchaser by the judgment creditor is an
attractive policy, because reimbursement prevents the latter's benefitting at the former's expense (due to the lack of consideration
the purchaser receives in return for the bid). 71 Furthermore, directly reimbursing the purchaser does not jeopardize the judgment
creditor's financial position, since it may still seek recovery against
the judgment debtor.72 Finally, reimbursement returns all the interested parties to the status quo.73 A countervailing consideration is that reimbursement creates uncertainty for the judgment
creditor, who is "perpetually subject. . to the threat of having to
refund money received and used to satisfy the debt of the judgment debtor."'7 4 This, along with the stability and finality which
caveat emptor adds to execution sales, would indicate that the assertion of caveat emptor to bar the frustrated purchaser's recovery
from the judgment creditor has some merit aside from considerations of stare decisis.7 5
In any event, despite compelling policy reasons for direct reimbursement of the bid money from the judgment creditor, the
Illinois Supreme Court found these reasons unpersuasive to evoke
a change in the longstanding legal tradition of applying caveat
emptor.7 6 The court added that although the use of subrogation
as it applies to the void execution sale is unclear in Illinois,77it is
nevertheless available to the purchaser as a means of relief.
D. Subrogation and the Purchaserat a Void Execution Sale
The Dixon doctrine, although harsh in its application of caveat
emptor, does suggest a remedial device for the purchaser at an
69. Id. at 431-32, 410 N.E.2d at 844.
70. Id. at 432, 410 N.E.2d at 844. Judge Breese of the Illinois Supreme Court had
578, 580 (1875), that "[t]he books are full of cases
observed in Holmes v. Shaver, 78 Ill.
where [caveat emptor] has always been applied [at execution sales], and in this court
especially."
71. 81 111. 2d at 432-33, 410 N.E.2d at 845.
72. Id. at 433, 410 N.E.2d at 845.
73. Id.
74. Id.
75. Id.
76. Id. at 434, 410 N.E.2d at 845; see supra note 58 and accompanying text.
77. Id. at 433, 410 N.E.2d at 845.
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invalid execution sale. The remedial device is subrogation of the

frustrated purchaser to the judgment creditor's claim against the
judgment debtor whose debt the purchaser has paid.
1. The Subrogation Device
Subrogation is an equitable doctrine providing a remedy for
the party who involuntarily pays a debt for another party who is
the principal debtor and should, in good conscience, have assumed responsibility for the debt.7 8 Subrogation includes two cat-

egories: "legal" or "equitable" subrogation, and "conventional"
subrogation.79 Although both categories provide the same remedy,

they arise in different contexts. Legal or equitable subrogation is
generated by operation of law and is totally independent of any
previous agreement between the interested parties, while conven-

tional subrogation is rooted in contract.80
The device of subrogation excludes those parties acting volun-

tarily in paying another's debt. 8' Thus, a party who so satisfies the
debt of another may not invoke subrogation as an afterthought in
a moment of financial want.8z The test for voluntariness is normally whether the party seeking subrogation paid the debt or ful-

obligation to do so in
filled the primary obligation under a legal
83
order to protect a recognizable interest.

78. See, e.g., North E. Ins. Co. v. Concord Gen. Mut. Ins., 433 A.2d 715, 719 (Me.
1981); Ohio Casualty Group v. Royal Globe Ins. Co., 413 N.E.2d 678, 680 (Ind. Ct. App.
1980); see generally Marasinghe, An HistoricalIntroductionto the Doctrine of Subrogation
(pts. I & 2), 10 VAL. U.L. REV. 45 (1975), 10 VAL. U.L. REv. 275 (1976) (historical survey
of the doctrine and its wide range of applications).
79. See, eg., State Dep't. of Taxation v. Cleveland Fed. Sav. & Loan Ass'n, 61 Ohio
St. 2d 99, 101, 399 N.E.2d 1215, 1217 (1980) (per curiam).
80. See, ag., id.; Hartford Fire Ins. Co. v. Western Fire Ins. Co., 226 Kan. 197,
206-07, 597 P.2d 622, 629-30 (1979); see generally 2 J. STORY, COMMENTARIES ON EQUITY
JURISPRUDENCE §§ 706-23 (W.M. Lyon 14th ed. 1918) (an expansive treatment of

subrogation).
81. See supra note 79 and accompanying text.
82. In Loman v. Harrelson, 437 S.W.2d 183 (Mo. Ct. App. 1968), for example, a municipality which, despite any legal obligation to do so, paid an employee's full salary after
he was injured, was denied the right to be subrogated to the injureds claim against the
tortfeasor since its payments were voluntary.
83. See, eg., In re of Supreme Plastics, Inc., 8 Bankr. 730, 737 (N.D. Ill. 1980) ("payment must be made under legal obligation or to protect some right or property."); Moon
Realty Co. v. Arkansas Real Estate, 262 Ark. 703, 705, 560 S.W.2d 800, 801 (1978) (subrogee must pay the other party's obligation in full "for the protection of [the former's] rights
or interests .... "); Cagle, Inc. v. Sammons, 198 Neb. 595, 602, 254 N.W.2d 398, 403
(1977) ("[tlhe doctrine applies where a party is compelled to pay a debt of a third person to
protect his own rights or interests, or to save his own property.").
Aetna Life Ins. Co. v. Middleport, 124 U.S. 534 (1888), defined the requirement as
follows:
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Subrogation is a useful tool when correctly applied because it
facilitates the awarding of just relief and is applicable in a variety

of situations. It is commonly applied when a surety pays a debt
for which a principal is primarily liable.84 For example, a surety
who satisfies the claims of materialmen and laborers against a
general contractor is entitled to be subrogated against the contrac-

tor." It is also typical in insurance contracts. Upon satisfying the
claim of its insured, the insurer is subrogated to the insured's right

of action against the third party which occasioned the loss.86
2. Ineffectiveness of Subrogation in Execution Sales
When the Illinois court suggested to the Dixons that they
could secure relief by being subrogated to the bank's rights against

the Mollers,87 it forced them into a dilemma which they did not
foresee, much less desire, when they purchased at the execution

sale. By "creating in the [Dixons] rights similar to those which the

[bank] had before the obligation or lien was discharged,"8 the
court placed them in the position of execution lienholders, thus
creating a situation requiring the Dixons to initiate their own levy
and execution on the Mollers' property. 89 Thus, caveat emptor, as
applied here, not only prevents the restoration of the purchasers'
bid money from the judgment creditor, but also entangles the
frustrated purchaser in litigation which rightfully ought to be the
One of the principles lying at the foundation of subrogation in equity, in addition
to the one already stated, that the person seeking this subrogation must have paid
the debt, is that he must have done this under some necessity, to save himself
from loss which might arise or accrue to him by the enforcement of the debt in the
hands of the original creditor, that, being forced under such circumstances to pay
off the debt of a creditor who had some superior lien or right of his own, he could,
for that reason, be subrogated to such rights as the creditor, whose debt he has
paid, had against the original debtor.
Id. at 547-48.
84. See generally I G. PALMER, THE LAW OF RESTITUTION 21-24 (1978); A. STEARNS,
THE LAW OF SURETYSHIP §§ 11.l-.7 (J.L. Elder 5th ed. 1951) (both survey the many facets
of subrogation in suretyship relationships).
85. E.g., Ben-Tom Supply Co. v. V.N. Green & Co., 338 F. Supp. 59, 65 (S.D. W. Va.
1971); see also Ertel v. Radio Corp. of America, 307 N.E.2d 471 (Ind. 1974) (guarantor of
note is entitled to be subrogated to creditor's rights against debtor when the former satisfies
the note upon debtor's default).
86. See, e.g., Aetna Life Ins. Co. v. Moses, 287 U.S. 530, 542 (1932); Fidelity & Cas.
Co. of N.Y. v. First Nat'l Bank of Fort Lee, 397 F. Supp. 587, 589-90 (D.N.J. 1975).
87. See supra notes 65 & 78 and accompanying text.
88.

RESTATEMENT OF RESTITUTION § 162 Comment a (1937).

89. The Dixon's lien status was dictated by the status of the execution creditor to
whose rights they were subrogated. The subrogee's priority among the various creditors is
identical to that of the creditor whose claim was satisfied, except when the creditor's priority is personal. See id. at Comment f.
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onus of the now exonerated judgment creditor. Certainly, the
purchaser is under no previous compulsion such as exists in the
formal suretyship contract to pay the judgment debtor's debt to
the execution creditor. Thus, the classic subrogation setting does
not exist in cases of void execution sales.
A more immediate reason for not employing subrogation to
remedy a frustrated execution sale purchaser is that it denies the
purchaser the same equitable consideration which the doctrine of
caveat emptor accords the execution creditor. In considering the
application of subrogation in this context, it is important to recognize the inherent limitations placed on the doctrine; namely, "that
it will not be allowed where it will prejudice the creditor or be
inequitable to third persons." 90
The inequity in subrogating the execution purchaser is not the
end achieved, but rather the means in which it is embodied. Subrogation creates a circuitous route to a restorative right to which
execution purchasers such as the Dixons are clearly entitled. 91
This circuity is undesirable, for it is almost axiomatic that the goal
of contemporary civil procedure is to avoid a multiplicity of lawsuits and to dispose of as many claims as possible in a single
action.92

E. The "MaineRule" and the Virtue of Simplicity
The simplest approach to circumventing the problems engendered by subrogation is to adopt a more direct method for securing the frustrated purchaser's due relief. Such initiative has
seldom occurred due to the firm grip of stare decisis-a grip which
93
is clearly evident in the Dixon III and Dixon IV decisions.
Nonetheless, a few jurisdictions, the most notable of which is
Maine, have advocated a solution to the problem of reimbursing
the purchaser at an invalid execution sale. These jurisdictions adhere to an approach which the Illinois courts find unpersuasive:
that the purchaser may seek reimbursement directly from the
judgment creditor without any interference created by the
mechanical application of caveat emptor.
90. RESTATEMENT OF SECURITY § 141 Comment a (1941) (emphasis added).

91. See supra note 57 and accompanying text.
92. See Dixon v. Northwestern Nat'l Bank of Minneapolis, 275 F. Supp. 582, 584 (D.
Minn. 1967).
93. See supra notes 56-78 and accompanying text.
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One of the leading cases in this area is Dresser v. Kronberg.94
In Dresser, plaintiff purchased two horses at an execution sale
only to have them replevied by the rightful owner.9 5 In a suit
against the judgment creditor for the money paid at the execution
sale, the Supreme Judicial Court of Maine held that the plaintiff
had a direct right of recovery against the judgment creditor as a
result of the void sale. 96 The logic of the court's holding is both
simple and attractive. It asks "why should not the repayment by
the party who is not entitled to it to the party to whom it belongs,
be compelled by means of this legal process designed to meet just
such cases"? 97 The response is terse: "No one loses thereby."9
Such repayment enables the rightful owner to recover his or her
property, the purchaser to be made financially whole, and the
judgment creditor to obtain a new execution against the judgment
debtor.9 9 The rationale for this holding emanates from the implied-in-law promise by the judgment creditor to return money to
whom, in equity and good conscience, it belongs. 100 Furthermore,
this rationale is fortified by the observation that the judgment
execution sale and should assume the
creditor is the cause of the
1 1
burden of its invalidity.
Dresser is still good law in Maine as is evidenced by the recent
case of Martel v. Bearce. °2 In Martel, a purchaser at an invalid
execution sale of real estate was granted a right of reimbursement
from the judgment creditor. 3 The court's rationale paralleled
that articulated some sixty years earlier in Dresser. The Martel
court spoke of caveat emptor as conferring an undeserved and inequitable windfall on the judgment creditor at the innocent purchaser's expense. The court also noted that the mere return of all
parties to the status quo, triggered by the judgment creditor's re94. 108 Me. 423, 81 A. 487 (1911); see generally 25 HARv. L. REv. 473 (1912) (an
approving appraisal of Dresser).
95. 108 Me. at 423-24, 81 A. at 487.
96. The sale or execution of property not belonging to the judgment debtor is void and
conveys no title to the purchaser. Id. at 424, 81 A. at 487.
97. Id. at 425, 81 A. at 488.
98. Id.
99. Id.
100. Id. at 424, 81 A. at 487 (quoting Pease v. Bamford, 96 Me. 23, 25, 51 A. 234, 235
(1901)).
(4 Scam.) 487 (1843),
101. 108 Me. at 426, 81 A. at 488. Contra England v. Clark, 5 Ill.
where Chief Justice Wilson, in a concurrence, observed that "it was not the procurement or
agency of the [judgment creditor] that induced the purchase or occasioned the loss." Id. at

493 (Wilson, C.J., concurring).
102. 311 A.2d 540 (Me. 1973).
103. Id. at 548.
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turn of the purchaser's bid money, is the most salutary approach." The court is careful to note, however, that its holding
deals with the complete failure of the purchaser's title 10 5 and not

with slight defects in title. The court intimated that caveat emptor
06
would remain applicable if slight defects in title were involved.1
Various states have enacted statutes analogous to the Maine
decisions discussed above. These statutes essentially provide that

the purchaser of realestate evicted because of an irregularity in
the proceedings, or discharge or reversal of the judgment, may recover the purchase price and interest from the judgment creditor. 0 7 Georgia, however, continues a judicial tradition of

applying caveat emptor to deny the frustrated purchaser the right
to reimbursement from any party for a futile bid. In Brady v.
104. Id. at 547-48.
105. Id. at 547.

106. Id.
107. See, e.g., IDAHO CODE § 11-312 (1979); MICH. CoMp. LAWS ANN. § 600.6072
(1968); MINN. STAT. ANN. § 550.28 (West 1947); MoNT. CODE ANN. § 25-13-713 (1981);
NEB. REv. STAT. § 25-1541 (1979); NEv. REv. STAT. § 21.260 (1979); N.Y. CwV. PRAc. LAW
§ 5237 (McKinney 1978) (applicable to sales of both personalty and realty); OKLA. STAT.
ANN. tit. 12, § 774 (West 1960); S.D. COMP. LAWS ANN. § 15-19-18 (1967); Wis. STAT.
ANN. § 815.57 (West 1977). But cf IND. CODE ANN. § 34-1-67-4 (Burns 1973); OHIo REV.
CODE ANN. §§ 2329.46 (Page 1981); Wyo. STAT. § 1-17-332 (1977) (where purchaser is
subrogated to the creditor's right against the debtor when an execution sale is invalid due
to procedural defects and "[t]he creditor is not required to refund the purhase money by
reason of the invalidity of any such sale.").
A North Carolina statute provides that a purchaser of realty or personalty at an execution sale may seek reimbursement directly from the judgment debtor when it appears that
the judgment debtor did not have title in the property sold, thus resulting in the purchaser's
complete failure of title. N.C. GEN. STAT. § 1-323 (1969).
The broadest and most resilient statutes concerning the rights of parties to void execution sales are those found in Vermont providing:
When an execution is levied on real or personal estate, and it afterwards appears
that the estate did not belong to the debtor, or was encumbered by a mortgage not
regarded in a sale thereof on execution, by reason of which the levy and sale are
void, the court... may issue an execution for the original execution, or so much
thereof as was satisfied by the levy ....
VT. STAT. ANN. tit. 12 § 2692 (1973), and:
Where an execution has been levied on real estate and the levy, sale or deed is
irregular, informal or not according to law and the title derived therefrom is
doubtful, within two years from the time of sale, a party interested may bring an
action... setting forth in the complaint the respects in which it is claimed the
proceedings were irregular, informal and not according to law. Upon hearing, the
presiding judge may grant the plaintiff and all parties interested such relief as is
equitable.
Id. § 2695 (emphasis added). These statutes seem most closely aligned to traditional notions of equity and restitution. See generally RESTATEMENT OF RESTITUTION §§ 24(1), 74
and Comment d (1937) (sections dealing with the purchase of a non-existent interest and
the restitutionary rights generated by subsequent reversal of a judgment, respectively).
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Smotherman,108 for example, the plaintiff sued a sheriff to recover
his purchase money in an execution sale of realty which was declared void because of an excessive levy. The purchase money
had already been used to satisfy the judgment creditor's claim.
The court held that not only did the purchaser not have a remedy
against the sheriff, but also that "there is no one to go back on if
the buyer takes nothing." 109 The "Georgia rule," unsupported in
other jurisdictions," 0 evoked a stern dissent in Brady by one
judge who considered it unjust that purchasers in a void sale are
shackled by caveat emptor to the point where they are totally denied the return of their money."' Neveretheless, the "Georgia
rule" remains intact, and stands in direct juxtaposition to the more
liberal "Maine rule" articulated in Martel.I 2
Of the three theories advanced by courts addressing the issue
of the reimbursement of a purchaser's bid at a void execution
sale-Illinois' subrogation approach," 3 Maine's judgment creditor reimbursement approach," 4 and Georgia's literal caveat
emptor approach' 5 -the "Maine rule" provides the most efficient
remedy to one who received nothing in return for his or her bid.
The simple directive of this rule yields the most expeditious and
least costly solution to the problem of reimbursing the purchaser
at a void execution sale. Rather than placing the execution purchaser in the unwanted role of execution creditor, as subrogation
does, and rather than abandoning the purchase without any remedy, as the Georgia rule does, Maine's rule allowing direct reim108. 51 Ga. App. 480, 180 S.E. 862 (1935).
109. Id. at 485, 180 S.E. at 865 (quoting Southern Cotton Mills v. Ragan, 138 Ga. 504,
507, 75 S.E. 611, 613 (1912)); see generally 5 FoRDHAM L. REV. 174 (1936) (a critical analysis of Brady).
110. The court itself noted "the rule prevailing in many other jurisdictions seems to be
that the doctrine of caveat emptor ... is not applied strictly to void judicial sales." 51 Ga.
App. at 484, 180 S.E. at 864.
111. Id. at 489-93, 180 S.E. at 867-69 (Stephens, J., dissenting).
112. In Milam v. Adams, 216 Ga. 440, 117 S.E.2d 343 (1960), a purchaser at a voided
execution sale sued the judgment debtor for the amount in excess of the judgment creditor's claim which was transferred to the debtor prior to the invalidation. In reversing the
appellate court, the Georgia Supreme Court ruled that the execution purchaser acted at his
or her peril in engaging in the sale since it is "well settled" that caveat emptor applies to
judicial sales. Id. at 441, 117 S.E.2d at 344. But cf.Corley v. Jarrell, 36 Ga. App. 225, 136
S.E. 177 (1926) (purchaser at void execution sale of land who refused to pay its bid due to
the invalidation of the sale was not liable to the sheriff for the difference between his bid
and the value of the next highest bid; the purchaser's money was not applied to satisfy the
creditor's claim and caveat emptor was not applied).
113. See supra notes 79-93 and accompanying text.
114. See supra notes 94-107 and accompanying text.
115. See supra notes 108-12 and accompanying text.
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bursement from the judgment creditor
parties to the status quo. 1 16 Thus, under
lid execution sale is little more than a
generates no loss other than the parties'
II.

serves to return all the
the Maine rule, the invaforgotten episode which
time.

CAVEAT EMPTOR AND THE EXECUTION SALE PURCHASER

OF GOODS AND CHATTELS: THE DENIAL OF
PROTECTION

An announcement in a legal periodical read in part as follows:
Bailiff's sale. . . by virtue of a certain writ of execution issued
...
in favor of the Ojudgment creditor] against the Ojudgment
debtor], I have levied upon and shall offer for sale ...

all the

right, title and interest of the [judgment debtor] in and to the
following described property, to-wit: One couch, two upholstered chairs, one dining room set, six chairs, one Sears Kenmore stove, one refrigerator, two end tables, one coffee table,
one television set, two lamps, one AM-FM stereo, two three
piece bedroom sets. NOTE: Total of initial appraisals $1,550.00 - Minimum Bid - 2rds of appraisals .... "'
There is nothing unusual about the contents of this execution
sale. Statutes in many jurisdictions require that personalty be levied upon and sold prior to execution on realty."" Furthermore,
two states, Virginia and West Virginia, provide for levy upon personalty only in satisfying a creditor's money judgment.' 19
Courts have strictly construed these statutes. Failure to abide
by them is deemed ample grounds for invalidating a subsequent
execution sale' 20 and may give rise to an amercement of the levy116. "Status quo" is typically defined by the courts as "the last, actual, peaceable, uncontested status that preceded the pending controversy." Scott v. Rheudasil, 614 S.W.2d
626, 630 (Tex. Civ. App. 1981); see Federal Leasing, Inc. v. Underwriters at Lloyd's, 487 F.
Supp. 1248, 1259 (D. Md. 1980), a.'d, 650 F.2d 495 (4th Cir. 1981).
117. Daily Legal News and Cleveland Recorder, Jan. 15, 1982 at 6, col. 7.
118. One typical statute states that a judgment against the judgment debtor is to be
satisfied "out of the personal property of such debtor and, if sufficient personal property
cannot be found, out of the real property belonging to him." S.C. CODE ANN. § 15-39-80
(Law. Co-op. 1976).
119. See VA. CODE § 8.01-475 (1977); W. VA. CODE § 38-4-5 to 38-4-6 (1966); see
also Davis v. Nat'l Grange Ins. Co., 281 F. Supp. 998 (E.D. Va. 1968); Clark v. Allen, 117
F. 699, 700-02 (W.D. Va. 1902) (judicial application of the old Virginia statute).
120. See, eg., In re Silverman, 6 Bankr. 991 (D.N.J. 1980); Raniere v. I & M Invs., Inc.,
159 NJ. Super. 329, 387 A.2d 1254 (Ch. Div. 1978), aft'd, 172 N.J. Super. 206,411 A.2d 719
(App. Div. 1980); Blasingame v. Wallace, 32 Ariz. 580, 261 P. 42 (1927). In Raniere, the
court noted that real property was not subject to levy and sale at common law, and that the
judgment creditor has an affirmative duty to identify the judgment debtor's non-exempt
personalty and relay this information to the levying officer. 159 N.J. Super. at 337, 387
A.2d at 1258. But cf. Bryant v. Truntel Realty Corp., 193 N.Y.S.2d 533, 538 (1959) (sheriff
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ing officer.' 2 1 This preference for initially resorting to personalty
in satisfaction of a money judgment stems from the common law
belief that realty was intrinsically more important than personalty. 122 This preference, however, creates a problem for the purchaser of personalty at an execution sale.
A.

Chattels, Recordation, and the Dilemma of
the ThirdParty Purchaser

Unlike the purchaser of realty who can examine the title and
outstanding liens and encumbrances by virtue of recording mechanisms, 123 or statutory land title registration schemes, 124 thereby
under no legal duty to "exert any particular affirmative efforts to locate" personalty before
selling the debtor's realty) (emphasis supplied).
121. An amercement is a fine imposed on an officer of the law for misconduct or detrimental neglect in the course of duty. See Sherman v. Upton, Inc., 90 S.D. 467, 469, 242
N.W.2d 666, 667 (1976). It is a statutory proceeding and may be invoked by an injured
party when the officer neglects, refuses, or fails to 1) execute a writ of execution; 2) return a
copy of the writ to the clerk's office or other appropriate place; 3) return an inventory of the
debtor's goods, chattels, and other property taken by him; 4) turn the proceeds of the execution sale over to the judgment creditor;, and 5) turn the excess proceeds of such sale over
to the judgment debtor. See, e.g., NEB. REv. STAT. § 25-1545 (1979); N.D. CENT. CODE
§ 28-21-19 (1974); S.D. CODIFIED LAWS ANN. §§ 15-21-1 to 8 (1967).
In a jurisdiction requiring the officer to exhaust the judgment debtor's non-exempt personalty before levying on realty, a levy and sale of only realty is presumed valid if the
levying officer precedes the sale by returning a writ of execution nulla bona, which signifies
that the officer has made a diligent search but was unable to locate any goods suitable for
levy. See Walter J. Klein Co. v. Kneece, 239 S.C. 478, 123 S.E.2d 870, 874 (1962).
If a sheriff returns a writ of execution nulla bona and it is later shown that the judgment
debtor did in fact possess property suitable for execution, the sheriff may be liable to the
judgment creditor. See Dornin v. McCandless, 146 Pa. 344, 356-57, 23 A. 245, 246 (1892).
122. FREEMAN ON EXECUTIONS, supra note 9, at 459-60. But see ILL. ANN. STAT. Ch.
77, 11 (Smith-Hurd Supp. 1981) (judgment creditor may elect which of debtor's property
will be levied "provided personal property shall be last taken"). For a judicial treatment of
the statute, see Thompson v. Mahurin, 348 Ill. App. 489, 493-94, 109 N.E.2d 375, 377
(1952); Rowoldt v. Cook County Farmers Mut. Ins. Co., 305 Ill. App. 93, 95, 26 N.E.2d
903, 904 (1940); see generally, Note, Execution PrioritiesBetween Real Estate and Personal
Property in Illinois, 47 Nw. U. L. REV. 548 (1952) (an evaluation of the statute and a
critique of its "anachronistic" approach).
123. For a broad discussion on the history, effect and variety of recording statutes, see
generally 6A R. POWELL, THE LAW OF REAL PROPERTY 11 904-907 (P.J. Rohan ed. 1981);
Aigler, The Operationof the RecordingActs, 22 MICH. L. REv. 405 (1924); Note, Recording
Statutes: Their Operationand Effect, 17 WASHBURN L.J. 615 (1978). Recordation of interests in real estate has been criticized as ineffective and cumbersome and has prompted
proposals for reform. See generally Cook, American Land Law Refortr" Modernizationof
Recording Statutes (pt. 1), 13 W. REs. L. REV. 639 (1962); Leary & Blake, Twentieth Century RealEstate Business and Eighteenth Century Recording, 22 AM. U.L. REv. 275 (1973)
(both present suggestions as to updating the recording system).
124. These schemes, known as the Torrens system after their originator, are in rem
proceedings in which a state court issues a decree containing a certificate of title which
functions to notify all those who deal with the property of the claims specified on the
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protecting his or her investment, 25 the purchaser of personalty is
afforded no such safeguards. The result is that his or her investment is significantly more speculative.12 6 In fact, the execution
sale purchaser's sole assurance that the personalty he or she acquires is owned by the judgment debtor arises from the common
law presumption that possession is prima facie evidence of ownership. 127 Unfortunately for the purchaser, this presumption is recertificate. See Sears Roebuck & Co. v. Stockwell, 143 F. Supp. 928, 930 (D. Minn. 1956);
see generally, 6A R. POWELL, supra note 123, at 1 908-09; Maher, RegisteredLands Revisited, 8 W. RES. L. REv. 162 (1957) (analyzing Ohio's Torrens Act).
125. See, eg., Gregor v. City of Fairbanks, 599 P.2d 743, 745 n.9 (Alaska 1979) (discussing the protections implicit in recording statutes); State v. Johnson, 278 N.C. 126, 144,
179 S.E.2d 371, 383 (1971) (quoting McCall, The Torrens System-After Thirty Five Years,
10 N.C.L. REV. 329, 330 (1932) (discussing the protections afforded by land titles registration statutes)).
126. There are exceptions to this rule. Interests in aircraft must be recorded under 49
U.S.C. § 1403 (1976), which is designed to "facilitate the determination of the rights of
parties dealing with civil aircraft of the United States, aircraft engines, propellers, appliances or parts." Id. § 1403(g). Interests in certain ships must also be recorded by virtue of
46 U.S.C. § 11-83 (1976). In jurisdictions which have adopted the UNIFORM MOTOR VEHICLE CERTIFICATE OF TITLE AND ANTI-THEFT ACT, and in states having similar statutes,
certificates of title for motor vehicles must be recorded with an appropriate state agency.
These statutes promote "the orderly transfer of motor vehicles and protection of those who
purchase them [and] ... those who loan money in reliance on the security which a lien
upon the vehicle may provide." Security Trust Co. of Rochester v. Valley Cadillac Corp.,
91 Misc. 2d 511, 513, 398 N.Y.S.2d 194, 196 (Sup. Ct. 1977).
Security interests in personal property are also afforded a notice mechanism. For example, one way to perfect such an interest is for the creditor to file a financing statement
with the appropriate commercial repository. See U.C.C. §§ 9-401-03 (1978). The purpose
of this filing requirement is to place others on notice that a security interest exists, thus
protecting prospective purchasers and creditors against the encumbrance. See, e.g., In re
Triple A Sugar Corp., 3 Bankr. 240, 243 (D. Me. 1980); Cissell v. First Nat'l Bank of
Cincinnati, 471 F. Supp. 480,486 (S.D. Ohio 1976); In re Komfo Prod. Corp., 247 F. Supp.
229, 234 (E.D. Pa. 1965); seegenerally 1 G. GILMORE, SECURITY INTERESTS IN PERSONAL
PROPERTY 288-400, 438-651 (1965); Coogan, PublicNotice Underthe Uniform Commercial
Code and OtherRecent ChattelSecurity Laws, Including "NoticeFiling," 47 IOWA L. REv.
289 (1962). Failure to meet the filing requirement can result in the unperfected security
interest being subordinated to the rights of a creditor whose lien attached prior to the
perfection of the interest, and who had no notice of the unperfected security interest. See
U.C.C. § 9-301(I)(b) (1978); see, e.g., Rocky Mountain Ass'n of Credit Management v.
Hessler Mfg. Co., 37 Colo. App. 551, 554, 553 P.2d 840, 844 (1976); E. Turgeon Const.
Co. v. Elhatton Plumbing & Heating Co., 220 R.I. 303, 306, 292 A.2d 230, 232 (1972).
127. See, eg., Damon v. Secretary of Health, Education and Welfare, 557 F.2d 31, 34
(2d Cir. 1977) (foster care funds in foster parents' possession are their property); Glass v.
Allied Van Lines, Inc., 450 S.W.2d 217,220 (Mo. Ct. App. 1970) (bailee who delivers goods
to third party pursuant to a bailment contract not guilty of conversion when without
knowledge of bailor's wrongful possession); cf. In re Estate of Bums, 585 P.2d 1126, 1130
(Okla. Ct. App. 1978) (evidence to contrary negated presumption of ownership of family
Bible by its possessor); American Int'l Pictures, Inc. v. Foreman, 576 F.2d 661, 665 (5th
Cir. 1978) (possession of copyrighted material not probative of title in light of contrary
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buttable by any party claiming an adverse interest.128
Since there is only limited protection, the risk taken by a third

party purchasing personalty at an execution sale is severe. In bidding, he or she must hope that the presumption of title emanating

from the judgment debtor's possession of the property is unrebutted by contrary evidence. Otherwise, the doctrine of caveat emptor
will strip the purchaser of the fruits of his or her bid. 129 In Lewark

v. Carter,130 the plaintiff purchased a horse at an execution sale
upon the deputy sheriffs representations that the horse was free
and clear of all claims, liens, and encumbrances.13 1 What the deputy did not know, however, was that the judgment debtors had

previously told another deputy that title to the horse was vested in
another person not a party to the action. The two deputies failed
to communicate, and the horse was sold without the plaintiffs
knowledge of any adverse interest. Thereafter, the horse's true
owner became aware of the prior events and successfully sued to
recover the horse.' 32 The plaintiff sued the sheriff and the execu-

tion creditors for the restoration of his bid money. The Indiana
Supreme Court held that since the alleged misrepresentation by

the deputy was not proffered at the behest of the execution creditors, and since the deputy was not a warrantor of the title of property sold upon execution nor an agent of the execution creditor,
but merely a ministerial officer acting in good faith, the purchaser
could not recover. 3 3 The court did, however, suggest that the
frustrated purchaser could pursue a subrogation remedy reasoning

that "[a] sale of personal property under executon passes only the
right, title, and interest of the judgment debtor . . . . Caveat
emptor is the rule."' 3 4
evidence). But see Levin v. Nielsen, 37 Ohio App. 2d 29, 36, 306 N.E.2d 173, 181 (1973)
("iraere possession of an automobile carries no implication of any right in it.").
128. See, e.g., Beard v. Stephens, 117 Ga. App. 132, 133, 159 S.E.2d 441, 442 (1968).
129. See generally D. RoREt,A TREATISE ON THE LAW OF JUDICIAL AND EXECUTION
SALES § 603 (2d ed. 1878), where the author states that absent fraud, an execution sale
purchaser cannot "avoid [his] bid by showing that the judgment debtor had no title to the
property sold, or that his title thereto was defective."
130. 117 Ind. 206, 20 N.E. 119 (1889).
131. Id. at 208, 20 N.E. at 120.
132. Id.
133. Id. at 208-11, 20 N.E. at 120-21.
134. Id. at 208-09, 20 N.E. at 120. Other cases also yield harsh results. See, e.g.,
LeGrand v. Russell, 52 Cal.App. 2d 279, 126 P.2d 136 (1942), where the court invalidated
a levy of an automobile pursuant to a writ of execution by estopping the judgment debtor
and judgment creditor from denying that the former transferred title in the automobile to
another who fully paid for the vehicle, but had not yet received the statutorily-mandated
certificate of ownership when the levy occurred. Id. at 280, 126 P.2d at 137. The court
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The antiquity of the caveat emptor doctrine as it applies to
innocent purchasers135 of personalty at execution sales attests to
its durability in common law jurisprudence. In Stone v. Ebberly, 3 6 for example, three minors who had been given slaves as
gifts by their father sued, through their father, to recover one of
the slaves from a purchaser who acquired the slave at an execution sale held to satisfy the debt of one of the minors. The purchaser was without notice of the slave's true owner. Nonetheless,
the court held the plaintiff-father, as guardian, could maintain an
action of trover against the purchaser, 3 7 reasoning that the property did not belong to the judgment debtor but to his father as
legal guardian. 38 The court rejected the arguments that the purchaser is entitled to a sense of security and that permitting the
trover action would tend to produce weaker bidding by wary purchasers who innocently
part with valuable consideration and re39
deed.'
sheriffs
a
ceive
Similar cases abound in the early court reports.' 40 In fact, caassumed that had a sale followed the levy the purchaser would have received nothing from
his or her bid. This is the result of the doctrine of caveat emptor which admonishes that
"[t]he judgment creditor takes no better title than his judgment debtor [had]." Id. But Sf.
Estes v. Doty, 169 Tenn. 683, 90 S.W.2d 754 (1936) (although upholding application of
caveat emptor to execution sales, court was "constrained" not to apply it where title to
automobile sold did not belong to the judgment debtor and the sale proceeds had not yet
been applied to satisfy judgment creditor's claim).
135. As used here, the term "innocent purchaser" refers to one who in good faith
"purchases property without knowledge or means of knowledge sufficient to charge him in
law with notice of any infirmity in the title of the seller." Simon v. Travelers Ins. Co., 85
Misc. 2d 264, 266, 378 N.Y.S.2d 870, 872 (Civ. Ct. 1975). It does not refer to a judgment
creditor who enters a bid at his or her own sale. See, e.g., Rio Delta Land Co. v. Johnson,
475 S.W.2d 346, 348 (Tex. Civ. App. 1971) ("[w]here a judgment creditor becomes the
purchaser at an execution sale, he is deemed to have notice of all of the errors and irregularities that occurred in the proceedings or in the judgment itself."). But see Hansen v. G &
G Trucking Co., 235 Cal. App. 2d 481, 496, 46 Cal. Rptr. 186, 196 (1965) (judgment creditor may, "under appropriate circumstances," be a bona fide purchaser for value).
136. 1 S.C.L. (1 Bay) 317 (1793).
137. Id. at 318.
138. Id.
139. Id. at 317-18.
140.. See, eg., Shearick v. Huber, 6 Binn. 2 (Pa. 1813) (action for replevin by rightful
owner of wheat against innocent purchaser upheld); Austin v. Tilden, 14 Vt. 325 (1842)
(purchaser of sleigh at execution sale could not maintain action of trespass against rightful
owner who seized sleigh after sale); Champney v. Smith, 81 Mass. (15 Gray) 512 (1860)
(trover or replevin actions appropriate by rightful owner of wood against executions purchaser who assumed ownership over the wood); Chambers v. Lewis, 28 N.Y. 454 (1863)
(owner of goods secured judgment against another who purchased the goods when the
goods were not subject to execution); Coombs v. Gordon, 59 Me. 111 (1871) (sale of two
steers void where the levying officer had no jurisdiction over subject matter because steers
were not owned by the judgment debtor and rightful owner may replevy); Heberling v.
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veat emptor is applied in this situation "[w]ith [such] unvarying
unanimity,"'' that the number of current reported decisions on
the subject is sparse. Still, the recent cases have the same severe
results as the earlier decisions.' 4 2 In Powell v. Whiroool Employees Fed Credit Union, 43 for example, a purchaser of a truck in a
Florida execution sale was prevented from realizing the fruits of
his bid by the application of caveat emptor. The court was not
moved by the purchaser's contention that he had no actual notice
of a security interest in the truck which had been perfected in
Michigan. Nor was the court sympathetic to the frustrated purchaser's assertion that the lienholder's counsel failed to intervene
144
in the Florida litigation that culminated in the execution sale.
The Powell court found that the Michigan license plates, which
were affixed to the truck and noted in the execution sale advertisements were sufficient to confer constructive notice upon the purchaser and render him duty-bound to make "reasonable inquiry
5
and investigation" into the truck's title.1
The execution sale purchaser of goods and chattels is thus confronted with several hurdles when contemplating a purchase. Initially, the prospective purchaser is afforded no means of
ascertaining the actual title to the property up for bid since most
ownership interests in execution sale property are not subject to
recordation. 46 Another problem, as exemplified by Powell,147 is
that the doctrine of caveat emptor assumes the purchaser is sensitive to the possibility of an encumbrance on the object of his or
her bid and will exhaust every conceivable channel of investigation before participating in the sale. This problem is exacerbated
by the fact that execution sale purchasers have traditionally been
denied title warranty protections enjoyed by other purchasers of
goods.
Jagger, 47 Minn. 70,49 N.W. 396 (1891) (plaintiffsuccessfully sued execution purchaser for
conversion of an office desk which had been levied and sold in satisfaction of the plaintiff
bailee's debt).
141. FREEMAN ON EXECUTIONS, supra.note 8, § 335.
142. See supra notes 137-41 and accompanying text.
143. 42 Mich. App. 228, 201 N.W.2d 683 (1972).
144. Id. at 230, 201 N.W.2d at 684.
145. Id at 231-32, 201 N.W.2d at 685. The court noted that inquiry could have been
effectuated by telephone, telegraph, or written correspondence with the Michigan Secretary
of State.
146. See supra notes 123-25 and accompanying text.
147. See supra notes 143-45 and accompanying text.
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B.

The Implied Warranty of Title as a Solution to the Execution
Sale Purchaser'sDilemma

Contemporary sales law provides that in every sale of goods is
an implicit warranty that the seller delivers good. title in those
goods to the purchaser, unless title is expressly excluded from the
transaction. 148 Although its reach is wide, this warranty has always been denied to the purchaser of execution sale goods.
1. The Implied Warranty of Title: -4 Brie/History

Early common law tradition did not recognize a warranty of
title implicit in sales transactions.1 49 One English jurist stated that
"if the goods had been stolen even the twentieth innocent purchaser might find himself deprived of them by the original owner.' t50 English mercantile law of the mid-fourteenth century did,
however, carve out an important exception to this general absence

of title protection in the sale of goods. To protect buyers who
purchased commodities in the many marketplaces of London, the

law of market overt15 1 was developed.15 2 The primary rule of
market overt is that the sale of stolen goods made in market overt

vests good title in the purchaser153 as long as certain requirements
are satisfied. The most famous statement of the requirements of
market overt was made in The Case of Market-Overt,I54where the
court stated that "every shop in London is a market-overt for such

things only, which by the trade of the owner are put there for
sale."'5 5 The sale must be on a market day, which excludes only
Sundays, and must be open to public view so the rightful owner
148. U.C.C. § 2-312 (1978).
149. The term "sales" refers to all sales of goods and not merely execution sales.
150. Clayton v. LeRoy [1911] 2 K.B. 1031, 1038, (C.A.) (opinion of Scrutton, J.). See
generally 2 A. SQUILLANTE & J. FONSECA, WILLISTON ON SALES 363-72 (4th ed. 1974)
(history of English warranty of title law); 5 W. HOLDSWORTH, A HISTORY OF ENGLISH
LAW 297 (1924) (discussing the inadequacy of common law remedies for buyers whose
sellers had defective title to that which they sold).
151. The literal meaning of the phrase "market overt" is "open market."
152. See generally, 5 W. HOLDSWORiTH,supra note 150, at 104-05, 110-11; 2 S. WILLISTON, THE LAW GOVERNING SALES OF GOODS § 347 (rev. ed. 1948); Pease, Market Overt in
the City of London, 31 L.Q. REv. 270 (1915); Weinberg, Markets Overt, Voidable Titles,
and Feckless Agents: Judges and Efficiency in the Antebellum Doctrine of Good Faith
Purchase, 56 TULANE L. REV. 1, 3-15 (1981) (all providing historical descriptions and explanation of the concept of market overt).
153. See, e.g., Daviller v. Herring, 88 Eng. Rep. 1063 (K.B. 1720); Cundy v. Lindsay,
38 L.T.R. (n.s.) 573 (1878) (opinon of Lord Chancellor Cairns).
154. 77 Eng. Rep. 180 (K.B. 1596).
155. Id. at 180.
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may search for his or her goods. 156 Title to the property vests with

the original owner upon conviction of the thief, notwithstanding
any subsequent sales to innocent purchasers. 1'
The concept of market overt still thrives in England, though its
parameters are codified by statute. 5 ' Statutes designate particular
markets as market overt, 159 in contrast to the early common law

practice of establishing such markets by grant of a charter or by
prescription. 160 Despite these changes in the procedures of market
overt, the underlying rationales of promoting commerce while offering specific safeguards to property owners, such as the opportu-

nity to recover 16the
property before its sale upon the open market,
1

have survived.
Although the rule of market overt afforded a degree of protec-

tion to the innocent purchaser of goods, it was not a warranty of
title. The purchaser in market overt relinquished title to the goods
upon the conviction of the thief whose theft culminated in the
sale. 162 The seeds of implied warranty of title theory were planted

in English law at the turn of the seventeenth century, when such
cases as Turner v. Brent163 and Medina v. Stoughton'"6 advanced
the general proposition that a seller must own the goods he or she
professes to own and desires to sell, or be amenable to suit.' 65 Despite the apparent novelty of such decisions as Brent and Stough156. Id. See also Panton v. Hassel, 124 Eng. Rep. 344 (K.B. 1629); Taylor v. Chambers, 79 Eng. Rep. 58 (K.B. 1605) (reiterating the general requisites for a sale to qualify as a
sale made in market overt). But e( William v. Berkley, 75 Eng. Rep. 339 (K.B. 1561) (sale
of King's goods in market overt does not alter title of the goods).
157. See, e.g., Scattergood v. Sylvester, 117 Eng. Rep. 551 (Q.B. 1850); Harris's Case,
74 Eng. Rep. 1092 (K.B. 1608). But cf. Horwood v. Smith, 100 Eng. Rep. 404 (K.B. 1788)
(rightful owner has no action against market overt purchaser who sold goods to third party
prior to thief's conviction, even though the purchaser had notice of robbery while goods
were in his possession).
158. See Sale of Goods Act, 1893, 56 & 57 Vict. ch. 71, § 22(1). The statute emphasizes
that the purchaser must purchase in good faith and without notice that the goods
purchased are not property of the seller.
159. See, e.g., Bishopsgate Motor Fin. Corp. v. Transport Brakes, [1949] 1 All E.R. 37
(opinion of Buckwill, L.J.).
160. Reid v. Commissioner of Police of the Metropolis, [1973] 2 All E.R 97, 100 (opinion of Phillimore, L.J.).
161. Id. at 103-04 (opinion of Scarman, L.J.).
162. See supra note 157 and accompanying text.
163. 88 Eng. Rep. 1295 (K.B. 1698).
164. 91 Eng. Rep. 188 (K.B. 1700).
165. See generally, 3 R. DUESENBERG & L. KING, SALES & BULK TRANSFERS UNDER
THE UNIFORM COMMERCIAL CODE § 5.01[2] (1980); 2 A. SQUILLANTE & J. FONSECA, WILLISTON ON SALES § 15-12 (1974) (both publications provide histories of the development of
warranty of title).

CAVEAT EMPTOR IN EXECUTION SALES

ton, Blackstone relates that their approach to sales law was by no
means novel:
By the civil law an implied warranty was annexed to every sale,
in respect to the title of the vendor: and so too, in our law, a
purchaser of goods and chattels may have a satisfaction from
the seller, if he sells them as his own and the title proves
166 deficient, without any express warranty for that purpose.

Early American sales law was receptive to the idea of an implied warranty of title accompanying the sale of goods.1 67 Courts,
however, were not unanimous in conferring implied warranty sta-

tus upon all sales. Some courts adopted the view that no such
warranty attached to goods sold when not in the seller's possession. 61 Other courts were altogether averse to implied warranties
of title. In Agnew v. Johnson,169 the Pennsylvania Supreme Court
undermined such warranties in execution sales by stating that pos-

session of personalty "which is not used for purposes of trade" is
evidence of title, though not conclusive proof thereof, and a transferee of such property
"must take the hazard of a demand by the
170

proper owner."'
By the end of the nineteenth century, however, the implied
warranty of title in the sale of goods was firmly entrenched in both
English and American law. 17 1 Justice Holmes described the implied warranty of title as "an obligation raised by the law out of
the relation of buyer and seller."' 172 Today section 2-312 of the

Uniform Commercial Code, adopted in all states except Louisi166. 2 W. BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 451 (W. Lewis

ed. 1897).
167. See, eg., Boyd v. Bopst, 2 U.S. (2 Dall.) 91 (1785) (possession suggests ownership,
and if one in possession of chattels sells them without having title, the purchaser may recover the purchase price); Cozzins v. Witaker, 3 Stew. & P. 322, 325 (Ala. 1833) ("in ordinary sales of chattels the law implies a warranty of title, though none be expressed."); see
also Chancellor v. Wiggins, 43 Ky. (4 B. Mon.) 201 (1843).
168. See, e.g., Boyd v. Bopst, 2 U.S. (2 Dall.) 91 (1785); Lackey v. Stauder, 2 Ind. 376
(1850). In Edick v. Crim, 10 Barb. Ch. 445 (N.Y. 1851), the court held that the implied
warranty of title doei not concern goods in another's possession, and only an express warranty will prevent a purchaser from defeat by caveat emptor.
169. 22 Pa. 471 (1854).
170. Id. at 475.
171. Perhaps the seminal case in the development of the modem theory of the implied
warranty of title in the sale of goods is Eichholz v. Bannister, 144 Eng. Rep. 284 (K.B.
1864). In that case, Chief Justice Erle of the Court of Common Pleas synthesized previous
warranty cases and derived a working statement of the principle. His rationale for the
implied warranty was founded upon his perception of the reasonable expectation of one
purchasing under normal circumstances to own and use the fruits of the purchase without
interference.
172. 0. HOLMES, JR., THE COMMON LAW 260 (1881).
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of title in the
ana, incorporates the concept of implied warranty 173
law.
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The Scope of the Implied Warranty of Title Under U.C.C.
Section 2-312
The scope of the implied warranty.of title is broad. It is ap-

plied in situations where a purchaser's title proved defective despite the good faith belief by the seller that the goods were
unencumbered. 174 Implied warranty of title is also applied where
a seller's bill of sale purported to sell no more than the seller's
"right, title, and interest" in a chattel when the buyer knew the
seller did not originally have title and was trying to obtain it when
the sale was consummated. 7 The warranty is designed to convey
marketable title to goods 176 and is excluded from a sales transac-

tion only by a clear indication of an intent to waive the warranty,
or when the circumstances surrounding the sale imply to the buyer
173. The statute reads, in pertinent part, as follows:
(1) Subject to subsection (2) there is in a contract for sale a warranty by the seller
that
(a) the title conveyed shall be good, and its transfer rightful; and
(b) the goods shall be delivered free from any security interest or other lien or
encumbrance of which the buyer at the time of contracting has no
knowledge.
U.C.C. § 2-312 (1978); see generally, Lord, Some Thoughts About Warranty Law in North
Dakota, PartOne: The Warrantyof Title, 53 N.D.L. REv. 537 (1977) (a general discussion
of the Code provision with a North Dakota emphasis).
Prior to the adoption of the U.C.C. in 1952, the implied warranty of title concept was
codified in § 13 of the UNIFORM SALES ACT, adopted in 1906, which paralleled the ENGLISH SALE OF GOODS ACT of 1893. For an illuminating analysis of the differences between
the implied warranty of title provisions of the UNIFORM SALES ACT and the U.C.C., see
Squillante, Warranty Sales Law in Ohio, 31 CASE W. RES. L. REV. 211, 215-16 (1980).
174. See, e.g., Little v. Fittro, 73 Ohio App. 65, 54 N.E.2d 311 (1943) (seller's intent in a
sale of goods immaterial as regards the viabilty of implied warranty of title).
175. See Jones v. Linebaugh, 34 Mich. App. 305, 191 N.W.2d 143 (1971).
A "bill of sale' has been defined as "a written agreement. . . by which one person
assigns or transfers his right to or interest in goods and personal chattels to another." Mercado v. Travelers Ins. Co., 59 Tenn. App. 741, 749, 443 S.W.2d 819, 822 (1969) (citing
BLACK'S LAW DICTIONARY 211 (4th ed. 1951)). This is not a warranty of title, express or
implied, in the literal sense; it "has no legal status, and there is no requirement in the law
that the delivery of such an instrument is a necessary part of a sale; nor is its filing provided
for by law." In re CentralPark Dairyland,Inc., 179 Misc. 611, 613, 37 N.Y.S.2d 270, 273
(Erie County Ct. 1942). The interpretation of the effect of a bill of sale led Presiding Judge
Quinn to dissent to the majority's holding in Linebaugh on the grounds that a conveyance
of "right, title and interest" is intrinsically limited by the bounds of the seller's claim to the
chattel. 34 Mich. App. at 313, 191 N.W.2d at 146. But cf.Tatum v. Richter, 280 Md. 332,
373 A.2d 923 (1977) (purchase order and bill of sale which identified goods sold sufficed to
pass title to buyer).
176. See, e.g., Wright v. Vickaryous, 611 P.2d 20, 22 (Alaska 1980).
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that the seller is not offering a fee simple.' 7 7 The law is extremely

sensitive to this warranty and it 17is8 breached upon the slightest

doubt concerning the goods' title.
Courts have not been timid in their use of the implied warranty of title, and will impose warranty obligations in situations
where the seller's claim to the goods sold seems tenuous. Two
recent New York decisions illustrate this phenomenon. In Spillane
v. Liberty Mutual Insurance Co.,' 79 the defendant, an automobile
theft insurer, sold a vehicle to the plaintiff upon its recovery by the
police.'8 0 The plaintiff proceeded to restore the vehicle at considerable expense." 8 ' Subsequently, the police seized the vehicle
from the plaintiff and turned it over to a second theft insurer who

also claimed the vehicle.' 82 It appeared that prior to the theft the
vehicle was actually two separate but similar vehicles, and parts of
one were installed in the other after the theft. 8 3 Plaintiff success-

fully sued the selling insurer arguing a breach of implied warranty
of title theory and recovered an amount equivalent to his total
investment. 84
177. See U.C.C. § 2-312(2) (1978); see generally, R NORDSTROM, HANDBOOK OF THE
LAW OF SALES 182 (1970); J. WHITE & R. SUMMERS, HANDBOOK OF THE LAW UNDER THE
UNIFORM COMMERCIAL CODE 365-67 (1980) (both discuss exclusion of the warranty of

title). In Sunseri v. RKO-Stanley Warner Theatres, Inc., 248 Pa. Super. 111, 374 A.2d 1342
(1977), the court held that a bill of sale which purported to pass "any right, title and interest" of the seller in the goods sold followed by a provision that "[sleller shall in nowise be
deemed or held to be obligated, liable, or accountable upon or under guaranties [sic] or
warranties, in any manner or form including, but not limited to, the implied warrant[y] of
title" did not sufficiently disclaim the warranty of title in that it lacked the requisite specificity needed to adequately alert the buyer of a possible title defect in the goods offered for
sale. Id. at 114, 374 A.2d at 1344. For a sampling of various warranty of title disclaimers,
see I HARRISON, FLA. STAT. ANN. UNIFORM COMMERCIAL CODE FORMS § 672-2-312
,(West 1968).
178. See, eg., Catlin Aviation Co. v. Equilease Corp., 626 P.2d 857, 860 (Okla. 1980),
where the court noted that "[a] mere shadow of a cloud is enough to darken title sufficiently
" See also City Car Sales, Inc. v. McAlpin, 380 So. 2d 865, 867
to demand remedy ..
(Ala. Civ. App. 1979); Jefferson v. Jones, 286 Md. 544, 552-55, 408 A.2d 1036, 1041-42
(1979); Ricklefs v. Clemens, 216 Kan. 128, 133-34, 531 P.2d 94, 100 (1975); American
Container Corp. v. Hanley Trucking Corp., 11l N.J. Super. 322, 331, 268 A.2d 313, 318
(Ch. Div. 1970).
179. 65 Misc. 2d 290, 317 N.Y.S.2d 203 (Civ. Ct. 1970), aft'd, 68 Misc. 2d 783, 328
N.Y.S.2d 700 (App. Term 1971).
180. 65 Misc. 2d at 291, 317 N.Y.S.2d at 204-05.
181. Id., 317 N.Y.S.2d at 205.
182. Id.
183. Id.
184. ld. at 292-93, 317 N.Y.S.2d at 206. The total investment represented the purchase
price plus the cost of restoration. The court, apparently aware of the liable insurer's plight,
suggested a quasi-contract action by that insurer against the person awarded the vehicle.
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In Itoh v. Kimi Sales, Ltd,"85 the plaintiff had purchased a vehicle from the defendant, but some two years later the police
seized the vehicle from the purchaser. The defendant originally
had purchased the vehicle at a public auction and had received
assurances from the police that the vehicle was not stolen.18 6 Bolstered by these assurances, the defendant sold the vehicle to the
8 7
plaintiff and included an express warranty of title in the sale.
The court held the seller liable to the purchaser
on breaches of
88

express and implied warranties of title.1
Both of these cases illustrate a judicial tendency to impose implied warranty of title responsibilities on sellers who, despite their

good faith and diligence, have no effective way of assessing the

quality of their goods' title prior to sale. 189 The results appear
harsh to sellers but offer safety to buyers who reasonably expect to
be the owners of their purchases.
C. Execution Sales and the Limits of the Implied
Warranty of Title
Courts have traditionally shunned applying the implied warranty of title to the execution sale of goods. Instead, they have
clung to what is perhaps the very antithesis of an implied war-

ranty of title and applied the doctrine of caveat emptor to purchasers at execution sales. 190
Few courts have attempted to construct an analytical founda-

tion for abandoning implied warranty of title protections in execution sales of chattels. Rather, most simply resort to the doctrine of

caveat emptor with mechanical consistency, and justify their actions by merely alluding to the doctrine's tenacious durability.' 9'
185. 74 Misc. 2d 402, 345 N.Y.S.2d 416 (Civ. Ct. 1973).
186. Id. at 403, 345 N.Y.S.2d at 418.
187. Id.
188. Id.
189. New York is not the only state to apply the warranty of title stringently. See, eg.,
Ricklefs v. Clemens, 216 Kan. 128, 531 P.2d 94 (1975); American Container Corp. v. Hanley Trucking Corp., 111 N.J. Super. 322, 268 A.2d 313 (1970).
190. See supra notes 129-48 and accompanying text.
191. Judicial decisions applying the doctrine employ words which leave no doubt about
the doctrine's persistent vitality. In Tilley v. Bridges, 105 Il.336, 339 (1883), the Illinois
Supreme Court noted that "[i]t
may be regarded as a general and well settled rule that the
doctrine of caveat emptor applies to all judicial sales." In Hancock v. Shockman, 4 Indian
Terr. 138, 69 S.W. 826 (1902), the court, quoting Rodgers v. Smith, 2 Ind. 526 (1851), with
approval, stated that "[t]he maxim 'Caveat emptor' is usually applied with strictness to the
purchases of goods at execution sale." Id. at 145, 69 S.W. at 828 (emphasis added). The
Supreme Court of Alabama referred to the execution sale purchaser's 'fullforce" exposure
to caveat emptor. See Winter, Loeb & Co. v. Montgomery Cooperage Co., 169 Ala. 628,
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Indeed, the phenomenon of warrantyless execution sales 192 is
perhaps best explained by virtue of its traditional niche in common law jurisprudence and the aura of indestructibility conferred
upon it by stare decisis. The Tennessee Supreme Court articu-

lated this attitude when it noted that imposing warranties of title
on goods sold upon execution "would be to introduce a new principle in conflict with the long established and well settled opinions

of all our courts, of the profession, and of the
on this subject,
193
community."
The force of tradition in this context becomes apparent upon
examining the evolving parameters of the implied warranty of title

as advanced by its various judicial and legislative advocates. In
the English case of Chapman v. Speller,194 the court held that the
637, 53 So. 905, 907 (1910). Some contemporary courts use the same language to fortify
their invocations of the doctrine, as did the Iowa Supreme Court in Moser v. Thorp Sales
Corp., 256 N.W.2d 900, 910 (Iowa 1977), afd as modoed andremanded, 312 N.W.2d 881
(1981), when it spoke of how "the doctrine of caveat emptorprevails at an execution sale"
(emphasis added). Most courts, however, simply allude to the rule or recite if formulaically, as exemplified by one court when it wrote that "[t]he well established general rule
* . .is that the principle of caveat emptor applies to execution sales, and the purchaser
receives only the actual interest of the debtor and no more." United States v. Fishing
Vessels Pan Alaska, St. John and Junior, 315 F. Supp. 1005, 1007 (D. Alaska 1970); see also
Balding v. Fleisher, 279 So.2d 883, 884 (Fla. Dist. Ct. App. 1973); General Motors Acceptance Corp. v. Stotsky, 60 Misc. 2d 451, 454, 303 N.Y.S.2d 463, 467 (Sup. Ct. 1969) (both of
these cases contain similar recitations of the doctrine).
192. See, ag., Moore v. Lium, 80 N.W.2d 657, 659, (N.D. 1957); Taylor v. Bailey, 323
Pa. 278, 284, 185 A. 699, 702 (1936); Toledo Scale Co. v. Bailey, 78 W. Va. 797, 802, 90 S.E.
345, 347 (1916).
193. Estes v. Doty, 169 Tenn. 683, 685, 90 S.W.2d 754, 755 (1936) (quoting Whitmore v.
Parks & Jackson, 22 Tenn. 95, 99 (1842)). But cf. Checkley and Co. v. Citizens Nat'l Bank
of Decatur, 43 IIl. 2d 347, 350, 253 N.E.2d 441, 443 (1969) (caveat emptor adds "permanency and stability to judicial sales" of land).
The reticence of courts in their analyses of the application of caveat emptor, and the
concomitant absence of implied warranty of title in execution sales, have caused various
commentators to attempt to furnish justifications for the doctrine as a general commercial
phenomenon. One commentator seems convinced that the doctrine serves a transcendent
purpose when he writes that "[n]ot until the nineteenth century, did judges discover that
caveat emptor sharpened wits, taught self-reliance, made a man-an economic man-out
of the buyer, and served well its two masters, business and justice." Hamilton, The Ancient
Maxim Caveat Emptor, 40 YALE L.J. 1133, 1186 (1931). Another writer speaks of the
tendency of early courts to embrace the doctrine because it "possessed a certain ruggedness
that we as a young nation liked to associate with ourselves." LeViness, Caveat Emptor
Versus Caveat Venditor, 7 MD. L. REv. 177, 177-78 (1943). LeViness stresses that caveat
emptor was "a rule of personal conduct and of political thought. Let each man be strong
and keen, capable of taking care of himself." Id. at 183. As times changed and monopolies
developed, traditional laissez faire attitudes gave way to a refined sensitivity to consumer
needs, and the emphasis shifted to caveat venditor, or "let the seller beware." Id. at
198-200.
194. 117 Eng. Rep. 240 (K.B. 1850).
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subject matter of a sale between an execution purchaser of goods
and a buyer is the seller's right in the goods, and not the goods

themselves. Accordingly, where the buyer's purchase was frustrated by a holder's superior claim, the buyer could not recover
from the execution purchaser on a title warranty theory. 95 Speaking for the court, Judge Patterson took great care to distinguish
this case, involving the assignment of an execution purchaser's
right and interest to a third party for valuable consideration, from
one involving "the right to recover back money paid upon an ordinary purchase of a chattel, where the purchaser does not [receive] that for which he paid."' 96 Thus, the thrust of Chapman is
that an execution sale purchaser assumes certain risks which do
not confront "ordinary sales" purchasers. Furthermore, the court
suggested that the execution sale, although designated a "sale," is
actually a process distinguishable from the "ordinary" sales
transaction.
As the implied warranty of title concept gained more theoretical and jurisprudential credibility,' 97 the schism between purchaser protections in execution sales and "ordinary" sales became
more pronounced. In the landmark English case of Eichholz v.
Bannister, 98 Chief Justice Erle, in defining the structure and
dimensions of the implied warranty of title to goods sold, carefully
qualified the rule by noting that there are some categories of sales
"where the conduct of the seller expresses. . . that he merely contracts to sell such a title as he himself has in the thing."' 199 One
such sale is the execution sale, since the circumstances under
which it occurs provide sufficient notice to the purchaser that the
selling officer has no title to the goods being sold. 200 The Chief
Justice assumed that the sheriff is the seller at an execution sale
and thus the sale is conducted by one acting minsterially and not
volitionally. The Chief Justice followed the traditional judicial
reticence by merely articulating the rule without explication. He
simply noted that execution sales "tacitdy express [a] disclaimer of
warranty."

20 1

American law distinguishes between purchaser protection at
195.
196.
197.
198.
199.
200.
201.

Id. at 241.
Id. at 242.
See supra notes 149-73 and accompanying text.
144 Eng. Rep. 284 (K.B. 1864). See supra note 171 and accompanying text.
144 Eng. Rep. at 290.
Id. at 289.
Id.

19821
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execution sales and such protection at "ordinary" sales. In 1844,
the Tennessee Supreme Court advanced the principle that "[i]n a
sale of personal property there is always an implied warranty of
title, unless it be purchased under such circumstances as clearly
show that the vendee intended to risk the title; as if the vendor be
not in the possession, but the same be adversely in another."2 "2
The Uniform Sales Act,2" 3 which as a codification of sales law
was a precursor to Article 2 of the U.C.C., perpetuated the distinction between execution sales and "ordinary" sales. The Act excluded implied warranty of title protection from sales such as
execution sales, which involve sellers "professing to sell by virtue
of authority in fact or law goods in which a third person has a
legal or equitable interest." 2"
When the U.C.C. was originally promulgated in 1951,205 it not
only adhered to section thirteen of the Uniform Sales Act with its
execution sale/"ordinary" sale distinction, 20 6 but elaborated upon
it significantly. The U.C.C. implied warranty of title provision,
section 2-312,207 excludes from its reach any sale whose "circumstances. . . give the buyer reason to know that the person selling
does not claim title in himself or that he is purporting to sell only
such right or title as he or a third person may have."20 8 The Official Comment expressly categorizes execution sales as outside the
normal commercial realm, as it "recognizes that sales by sheriffs
. . . are so out of the ordinary commercial course that their peculiar character is immediately apparent to the buyer and therefore
no personal obligation is imposed upon the seller who is purporting to sell only an unknown or limited right. 2 0 9 Still, the dichot202. Gookin v. Graham, 24 Tenn. (5 Hum.) 480,484 (1844); see also Jones & Hughson
v. Burr, 15 S.C.L. (5 Strob. 147) 76 (1850) (no warranties are made at execution sales).
203. The Act was approved by the National Conference of Commissioners on Uniform
State Laws in 1906, and adopted in 36 states and the District of Columbia. See 1 UNIFORM
LAWS ANN. XV, 1 (1950).
204. UNIFORM SALES ACT § 13(4) (1906).
205. See REP. NUMBER I OF THE PERMANENT EDITORIAL BD. FOR THE U.C.C. (Oct.
31, 1962); see generally Schnader, A Short Historyof the Preparation andEnactment of The
Uniform Commercial Code, 22 U. MIAMI L. REv. 1, 5-7 (1967) (a chronicle of the Code's
development by one of its principal developers).
206. See supra note 173 and accompanying text.
207. Id.

208. U.C.C. § 2-312(2) (1978).
209. U.C.C. § 2-312, Official Comment 5 (1978). Other types of sales falling into this
category are sales conducted by executors and foreclosing lienors. Id.

Warranty of title is not the only type of protection denied the purchaser at an execution
sale. U.C.C. § 3-302(3)(a) denies the judicial sale purchaser of negotiable instruments the
status of holder in due course, as defined in U.C.C. § 3-302(1). In Official Comment 3, the
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omy between execution sales and warranties of title is not always
clear, as is illustrated in the following section.
D.

The Marvin v. Connelly Paradox

The near unanimity of acceptance with which Article 2 of the
U.C.C. has been greeted 210 is testimony to the unique, if not unfortunate 21 1 status to which exectuion sales are relegated in commercial law. State legislatures have cemented this status 21 2 by
virtue of statutes such as Georgia's, 21 3 which reads in part, that
"[t]he purchaser shall look for himself as to the title and soundness of all property sold under judicial process." 2 14 The result is a
commercial transaction that disfavors the consumer.
If logical consequences prevail, once goods or chattels are
purchased at an execution sale they should be divorced from the
realm of title protection afforded by the implied warranty of title.
This result is sensible, given the clear parameters of the warranty
and the traditional vehemence with which the courts and legislatures have excluded this warranty from the domain of execution
sales.2 15 Coupled with unlikely situations in which the warranty
has been applied,21 6 the conclusion seems inescapable that execution sales and implied warranties of title are immiscible, if not
jurisprudentially antithetical.
1. The Case
Given this observation it is difficult to grasp the decision of the
South Carolina Supreme Court in Marvin v. Connelyv. 217 The suit
involved the buyer and seller of a refrigeration trailer. The seller,
Connelly, was approached initially by a third party to repair the
drafters elaborate that a judicial sale presents circumstances which are "unusual" enough
to indicate to the purchaser that he or she "is merely a successor in interest to the prior
holder and can acquire no better rights" than the prior holder claimed.
210. See supra note 173 and accompanying text.
211. See generally, Loyd, Executions at Common Law, 62 U. PA. L. REV. 354 (1914)
(discussing the uncertainty and risk involved in execution sales).
212. See generally id. at 367 (stating that one of the essential ingredients of an execution
sale is "a bidder bold enough to buy a lawsuit.").
213. GA. CODE ANN. § 39-1307 (1975).

214. Georgia's statute is merely illustrative of those which can be found, in one form or
another, in many other jurisdictions. For a sampling, see ALA. CODE § 6-9-142 (1975);
IDAHO CODE §§ 11-308 to -309 (1979); MONT. CODE ANN. 25-13-708 to -709 (1981); NEV.
REV. STAT., § 21.170-.180 (1979); S.D. COMP. LAWS ANN. § 15-19-1 (1967).

215. See supra notes 190-209 and accompanying text.
216. See supra notes 174-89 and accompanying text.
217. 272 S.C. 425, 252 S.E.2d 562 (1979).
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trailer. Upon completing the repair work, the third party neither
reclaimed the trailer nor paid for Connelly's service and storage.
To satisfy his mechanic's lien, Connelly instituted a foreclosure
action on the trailer and was the successful bidder at the ensuing
execution sale.2 18 Three days after the sale, Connelly sold the
trailer to Marvin. When that sale was complete, both parties were
unaware of any adverse claims to the trailer. Nearly eighteen
months after the sale, however, it became known that the trailer
had been stolen from its rightful owner prior to the sale, and was
now claimed by the assignee in interest, a theft insurer.2 19 Marvin
sued Connelly to recover the purchase price, and the common
pleas court found in his favor. On appeal, the supreme court affirmed. The affirmance was founded upon the convergence of two
theories. The first theory was that the seller had void, not voidable, title to the trailer, and was unable to transfer good title to a
good faith purchaser for value under section 2-403(1) of the
U.C.C.220 The second theory was that given the seller's nonexistent interest in the trailer, he was unable to convey any interest
therein to the buyer, and therefore was liable to the latter for
breach of the implied warranty of title.221
The seller argued that the buyer had known the trailer was
purchased by the seller at an execution sale "and [he] thereby assumed all risks accompanying such sale, including the risk of accepting a defective title."'
The court, however, was not
persuaded. It held that the buyer's notice of the trailer's origin
was inadequate "to nullify an implied warranty of title which
would have automatically flowed" from seller to buyer.2 23 Here,
there was no express exclusion of warranty as required by section
2-312(2) of the U.C.C., 2 4 nor were there sufficient circumstances,
in the court's judgment, to alert the purchaser to the possibility of
218. Id.
219. Id.
220. U.C.C. § 2-403(l) (1978) provides, in part, that "[a] person with voidable title has
power to transfer a good title to a good faith purchaser for value." The Marvin court
reasoned that the ripening of voidable title into good title by sale to a bona fide purchaser
was inapplicable in the case since voidable title requires that the rightful owner assent to a
transfer of the property which he or she is later able to invalidate because of fraud or
deception. Here, however, there was no such assent by the rightful owner. Instead, his
property was stolen rendering the thief's title, as well as Connelly's title, void. See 272 S.C.
at 425-26, 252 S.E.2d at 562-63.
221. 272 S.C. at 427, 252 S.E.2d at 563.
222. Id.
223. Id.

224. See supra note 177 and accompanying text.
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a defective interest.2 25
2.

The Paradox

Clearly, this is a "hard" case. 2 26 The Marvin court was faced
with an imbroglio which called for resolution at the expense of
logical legal analysis. Hence, the court resorted to a literal interpretation of U.C.C. section 2-312(1).227 The result is a decision
which holds that while an execution sale purchaser of goods is not
afforded an implied warranty of title protection, the same purchaser must impliedly warrant the title of those same goods upon
reselling them to another. In other words, the execution sale purchaser of goods and chattels who later resells them is required
upon resale to confer the same warranty on those goods which is
denied him or her upon their initial execution sale. Not only does
the decision call for the seller to perform legal alchemy in mandating that he or she warrant the title of the goods without furnishing them any basis therefor, but it also runs contrary to sound
policy goals of keeping the flow of commerce unimpeded.228
E. Is There Room for an Implied Warranty of Title in the
Execution Sale of Goods?
The Latin maxim executio juris non habet injuriam ("the execution of the law does no injury") 229 is not entirely true. 230 Execution sales often severely injure those who have invested in
encumbered property thinking it to be fully marketable. The blow
is especially merciless to purchasers of goods and chattels who risk
some or all of their capital outlay on the tenuous prospect that an
unknown "rightful owner" will not surface in the future with a
claim on the property purchased at the sale.2 3' This seems an
225. 272 S.C. at 426, 252 S.E.2d at 563.
226. The term "hard cases" describes "judicial decisions which, to meet a case of hardship to a party, are not entirely consonant with the true principle of the law. It is said of
such: 'Hard cases make bad law."' BLACK'S LAW DICTIONARY 646 (5th ed. 1979).
227. See supra note 173.
228. U.C.C. § 1-102(2)(b) (1978) notes that one of its underlying purposes is promoting
"the continued expansion of commercial practices.
... Seegenerall, L. VOLD, HANDBOOK OF THE LAW OF SALES 1-4 (1931) (sales transactions as essential to satisfying
"human wants").
229. BLACK'S LAW DICTIONARY 510 (rev. 5th ed. 1979).
230. See supra notes 190-209 and accompanying text.
231. It is well settled that the claims of a rightful property owner transcend all others
and must be accorded the greatest respect. Thus, even though one possessing a chattel may
exercise control over it, see, e.g., Retail Store Employees Union v. Washington Surveying
and Rating Bureau, 87 Wash. 2d 887, 897, 558 P.2d 215, 221 (1976), the right to do so ends
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anomalous feature in an otherwise stable corpus of law and runs
counter to the rule advanced by the Mississippi Supreme Court
that "[a]n execution sale may be avoided by any interested person
who is injured thereby ..
. z"ISince caveat emptor prevails at

such sales, arguably the most interested party in the sale--the purchaser-is afforded little protection with no avoidance mechanism
at his or her disposal.

A feasible solution to this commercial quagmire would be to
consider execution sales of goods in their simplest form-as sales
of goods which occur in response to unfulfilled money judgments.
This observation bridges the gap between execution and "ordi-

nary" sales that has widened significantly by virtue of a consistent
flow ofjudicial decisions and legislative initiatives pointed toward
that end.233 This observation also creates an analytic framework

in which the substantive law of sales can be legitimately applied to
the heretofore unrelated realm of execution sales to solve the purchaser's dilemma.
As sales,2 34 execution sales involve parties who enter the transupon the claim of the rightful owner. See, e.g., Goss v. Bisset, 411 S.W.2d 50, 53 (Ky. Ct.
App. 1967). The law allows the rightful owner substantial latitude in the manner in which
he or she repossesses his or her goods from a subsequent possessor without title. Generally,
any means of repossession are appropriate as long as they do not breach the peace. See,
ag., Parks v. Baldwin Piano and Organ Co., 386 F.2d 828 (2d Cir. 1967). Thus, an owner
whose goods are stolen and wind up in the hands of an execution sale purchaser may
recover posession of his or her goods, see, eg., Marvin v. Connelly, 272 S.C. 472, 252
S.E.2d 562 (1979); Insurance Co. of North America v. Cliff Pettit Motors, Inc., 513 S.W.2d
785, 787 (Tenn. 1974), and the execution purchaser is rendered remediless by caveat
emptor. Barring the subsequent possessor's successfully proving title by adverse possession, which would involve the open and notorious possession of another's goods for a statutorily defined period, it makes no difference how much time elapses between the execution
purchaser's assuming possession of the goods and the rightful owner's claim, since true
ownership rights always have priority. As the Ohio Court of Appeals stated in Slansky v.
Slansky, 33 Ohio App. 2d 127, 136, 293 N.E.2d 302, 308 (1973), "the right to exclusive
possession has always been a significant aspect of property ownership,.. . [which], like
any other, may at times be exercised capriciously and arbitrarily absent legal or equitable
limitations." The inference is that an execution sale purchaser may be confronted at any
time by a rightful owner, who may repossess his or her property in any lawful manner.
232. Industries Sales Corp. v. Reliance Mfg. Co., 243 Miss. 463, 469, 138 So. 2d 484,
487 (1962).
233. See supra notes 190-209 and accompanying text.
234. Applying the basic principles of commercial law, there is no reason for aversion
when placing execution sales under the larger umbrella of "sales" in general. "The word
'sale' comprehends (1) a transfer from one party to another and (2) a valuable recompense." Herskovitz v. Vespico, 238 Pa. Super. 529, 533, 362 A.2d 394, 396 (1976) Despite
all the peripheral laws which have evolved governing the mechanics of sales, they still
embodyone primary event: the "transfer of property for a consideration either in money or
its equivalent." Wade-Corry Co. v. Moseley, 223 Ga. 474, 475, 156 S.E.2d 64, 65 (1967).
These describe the dynamics of an execution sale, where the judgment debtor's property is
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action with the defined expectation of parting with one thing in
return for another. Each seeks gain and, to that end, the benefit of
any legal protection.
If an implied warranty of title is to accompany a purchase at
an execution sale, it is vital to consider the source from which the
warranty will issue. In "ordinary" sales, the seller is generally the
warrantor of title.235 Yet, in execution sales, the actual mechanics
of the sale are conducted by an officer of the court such as the
sheriff, bailiff, or marshal.
The issue is thus, whether the sheriff is the "seller" of goods at
an execution sale on whom the warranty of title burden will fall.
Courts are split as to the legal status of a sheriff as the seller. All
courts seem to recognize, however, that the sheriff's role in this
process is "ministerial," 236 and clearly defined by statute." 7
Moreover, some courts do confer "seller" status upon the sheriff,
as did one court when it stated "[a] purchaser at execution sale
[sic] purchases from the Sheriff. . .not from the judgment debtor
or the levying judgment creditor." 238 Other courts, however,
while acknowledging that the sheriff does perform the actual selling chores, recognize that the role is mandatory and "not a privilege which the sheriff may or may not exercise at his pleasure; but
is a duty enjoined upon him by law, for the public convenience,
transferred to another who reciprocates by parting with something of value. Indeed, there
is some judicial support for classifying execution and other forced sales in the general sales
category. See, e.g., Marx Realty and Improvement Co. v. Boulevard Center, Inc., 398 Pa.
1, 156 A.2d 827 (1959); American Creameries Co. v. Armour & Co., 149 Wash. 690, 271 P.
896 (1928). In Jackson v. State, 213 N.Y. 34, 106 N.E. 758 (1914), Justice Cardozo noted
that "'[c]ondemnation' is an enforced sale, and the state stands toward the owner as buyer
toward seller." Id. at 35, 106 N.E. at 758.
235. See, e.g., R.C. Craig, Ltd. v. Ships of Sea, Inc., 345 F. Supp. 1066, 1074 (S.D. Ga.
1972). This is a natural consequence of the principle that warranty protections are inoperative in the absence of a sale. See, e.g., O'Laughlin v. Minnesota Natural Gas Co., 253
N.W.2d 826, 830 (Minn. 1977); Fogo v. Cutter Laboratories, Inc., 68 Cal. App. 3d 744, 759,
137 Cal. Rptr. 417, 426 (1977). In Geohagan v. General Motors Corp., 291 Ala. 167, 279
So. 2d 436 (1973), the Alabama Supreme Court quoted with approval a previous appellate
decision, Millsap v. Woolf, 1 Ala. App. 599, 56 So. 22 (1911), when it advanced the principle that "[a] warranty, in the sale of a chattel, is a collateral undertaking on the part of the
seller as to the ... title to the subject of the sale." 291 Ala. at 170, 279 So. 2d at 438.
236. Grant v. Credithrift of America, Inc., 402 So. 2d 486, 488 (Fla. Dist. Ct. App.
1981); Ritter v. Castellini, 173 N.J. Super. 509, 514, 414 A.2d 614, 617 (1980). "Ministerial"
duties refer to those acts which the law "prescribes and defines the time, mode and occasion of its performance, with such certainty that nothing remains for judgment or discretion." State Tax Comm'n v. Katsis, 90 Utah 406, 413, 62 P.2d 120, 123 (1936).
237. See, e.g., IND. CODE ANN. §§ 34-1-40-1 to -9 (Burns 1973).
238. First Fed. Say. & Loan v. McKee, 61 Misc. 2d 693, 695, 305 N.Y.S.2d 589, 592
(1969); see also Coutler v. Blienden, 104 F.2d 29, 33, cer. denied, 308 U.S. 583 (1939) (in
execution sales "[t]he sheriff is the real seller.
...
).
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and which he may be compelled to perform ...."239 Given this
mandate, it is unlikely the law envisioned the sheriff assuming the

onus of warranting the title of the goods sold on execution. Otherwise, few individuals would risk assuming such an office for fear
of personal liability in the event that an execution purchaser of

goods is frustrated by caveat emptor.
It seems both sensible and more sympathetic to attribute

"seller" status to another party to the execution sale process for

the purpose of deriving the warrantor of the execution purchaser's
title. Of the two remaining parties, the judgment creditor and

judgment debtor, the former seems the more suitable candidate
for compelling legal and economic reasons. First, the judgment
creditor is the "proximate cause" of the sale.240 It is the creditor
whose judgment generates the writ of execution commanding the
sheriff to perform the ministerial duties of levy and sale.24 1 This
fact lends credence to the conclusion that the sheriff is "merely an

agent of the judgment creditor, the realpartyin interest .....242
This conclusion is further supported by state statutes requiring the
judgment creditor to post an indemnity bond protecting the sheriff
whenever a reasonable doubt exists as to whether title to personalty levied upon is in the judgment debtor, or whether the prop-

erty is subject to levy and sale. 243 The law would not rationally
impose indemnification requirements on a party unless clearly de-

fined grounds for forcing that party to assume the ultimate cost for
an injurious act exists. The judgment creditor's status as an involuntary indemnitor suggests that such is the cause and reason for
239. Lofland v. Ewing, 26 Ky. (5 Litt.) 42,44 (1824); see also Saxon v. Purina, 256 Ark.
461, 467, 508 S.W.2d 331, 335 (1974) ("sheriff has no discretion in carrying out an execution [and is]... subject to severe penalties if he fails to do so.").
240. The concept of a "proximate cause" of a sale was utilized by the Fifth Circuit in
Lewis v. Walston & Co., 487 F.2d 617, 621-22 (5th Cir. 1973), in construing § 12(1) of the
Securities Act of 1933, 15 U.S.C. § 771(1) (1976), relating to untrue statements or omissions
in the sale of securities.
241. See, eg., OHIO REv. CODE ANN. § 2329.09 (Page 1981).
242. Travitsky v. Oysterman's Dock Co., 65 A.D.2d 554, 555, 408 N.Y.S.2d 959, 960
(1978) (mem.) (emphasis added).
243. See, eg., ALA. CODE.§ 6-9-81 (1975); ARK. STAT. ANN. §§ 30-408 to -410 (1979);
HAWAII REV. STAT. § 651-51 (1976); KAN. STAT. ANN. § 60-2407 (1976); MAss. GEN. LAW
ANN. ch. 235, § 35 (West 1959); MICH. CoMP. LAWS ANN. § 600.6009 (1968); Miss. CODE
ANN. § 13-3-157 (1972); OKLA. STAT. ANN. tit. 12, § 755 (West 1960); TENN. CODE ANN.
§ 26-3-104 (1980); Wis. STAT. ANN. § 815.24 (West 1977). Compare IOWA CODE ANN.
§ 626.54 (West 1950) judgment creditor to indemnify levying officer "against the damages
which [the latter] may sustain in consequence of the seizure or sale of the property.") with
IND. CODE ANN. § 34-2-4-1 (Bums 1973) (officer may require indemnity bond from execution creditor when served with process in replevin suit by one claiming interest in goods
levied or sold).
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the execution sale. If a sale of goods on execution of a money
judgment were to carry with it an implied warranty of title, the
logical warrantor would be the judgment creditor.
Two further indicia of the judgment creditor's role as catalyst
of the execution sale mandate his or her designation as warrantor
of title. The first is the latitude given the judgment creditor in
effecting discovery of any party, including the judgment debtor,
"in aid of judgment or execution." 2 " The second is the judgment
creditor's privilege to invoke the aid of the court in statutorilydefined proceedings supplementary to execution which are
designed to facilitate payment of a judgment after a levying officer
has returned the previous execution unsatisifed. 24 5 These supplementary proceedings are remedial and provide a method by which
the judgment creditor obtains information about the available leviable property of a "recalcitrant judgment debtor." 246 In this way,
the judgment creditor is able to ascertain what part of the debtor's
property is suitable for an execution sale. Certain circumstances,
however, could rebut this assumption of the judgment creditor's
suitability as warrantor. In Arizona, for example, a judgment
debtor "may point out to the levying officer the property he
desires to be levied on, and if the officer deems it sufficient to sat'247
isfy the execution, he shall make levy on no other property.
There, as in other jurisdictions having similar statutes, 248 if the
judgment debtor directs the levying officer to property which is
owned by another but is nonetheless in his or her possession, as in,
say, a bailment or stolen property, the debtor should assume the
burden of a breach of warranty when the execution purchaser's
title fails. Indeed, a Texas court rule admonishes the judgment
debtor not to point out property "which he has sold, mortgaged or
244. See, e.g.,'PLA. R. Civ. P. 1.560; ILL. ANN. STAT. ch. 110, 399 (Smith-Hurd 1981);
MINN. R. Civ. P. 69; N.Y. Civ. PRAc. LAW § 5223; OHIo R. CIv. P. 69.
245.

See, e.g., FLA. STAT. ANN. § 56.29 (West 1969 & Supp. 1982).

246. Threadgill v. Beard, 225 Kan. 296, 302, 590 P.2d 1021, 1026 (1979); see also Rainier Nat'l Bank v. McCracken, 26 Wash. App. 498, 511, 615 P.2d 469, 477 (1980) (analysis of
supplementary proceeding device); Butler v. Stonewall Bank, 569 S.W.2d 542, 544 (Tex.
Civ. App. 1978) (comparison of post-judgment bill of discovery and post-judgment proceedings in aid ofjudgment). But f Luciano v. Marshall, 95 Nev. 276, 278, 593 P.2d 751,
752 (1979) (per curiam) (supplementary proceedings do not provide for warranted searches
and seizures of judgment debtor's property, as the latter are permissible only in criminal
actions and their use in a debtor-creditor context would violate the Constitution).
247. ARIz. REV. STAT. ANN. § 12-1562 (1982).
248. See, e.g., FLA. STAT. ANN. § 56-11 (West 1969); GA. CODE ANN. § 39-116 (1975);
Ky. REV. STAT. ANN. § 426-150 (Baldwin 1979); N.M. STAT. ANN. § 39-4-3 (1978); UTAH
R. Civ. P. 69(d).
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conveyed in trust, or property exempt from forced sale."24 9 The
logical consequences of failure to comply should be the liability of
the debtor.250
Another circumstance which militates against placing the warranty onus on the judgment creditor is one which might occur in a
state such as North Dakota, where the sheriff has the statutory
duty to select which items of the debtor's property are to be levied
" ' There, the sheriff is a warrantor in principle, but
on and sold.25
25 2
not in practice, given the existence of an indemnity statute.

Assuming that the judgment debtor or sheriff are not the
causes of a purchaser's defective title, there are, nevertheless, in-

stances in which a judgment creditor purchases at his or her own
execution sale. In such cases there would be no basis for applying

an implied warranty of title: it is logically impossible for one to

"sell" goods to oneself, and a warranty flowing from oneself to

oneself is meaningless since the thought of a suit for breach is absurd.253 Therefore, the implied warranty of title suggested here
can be applied only when thirdpartiespurchase goods at execu-

tion sales. This warranty would have a salutary effect on thirdparty purchasers: more people would make bolder bids at execution sales, requirng the judgment debtor to sacrifice less property
in satisfying its debt.25 4 Furthermore, the atmosphere pervading

the sale would no longer be "about as lively as a group of mourners at a funeral, '255 but would assume a more vibrant commercial
249. TEx. R. Civ. P. 638.
250. Butsee COLO. REv. STAT. § 13-52-101 (1973) (judgment creditor decides which of
debtor's property, except for exempt property, is to be levied upon); MASS. GEN. LAWS
ANN. ch. 235, § 29 (West 1959) (same as Colorado).
251. N.D. CENT. CODE § 28-21-13 (1974).
252. See id. § 28-21-16 (1974); see supra note 244 and accompanying text. For a statutory scheme similar to the one detailed for North Dakota, see S.D. COMP. LAWS ANN.
§§ 15-18-28 and -31 (1967).
253. The law often takes a strict approach to judgment creditors purchasing at their
own execution sales. See supra note 44 and accompanying text. See also Rio Delta Land
Co. v. Johnson, 475 S.W.2d 346,348 ('rex. Civ. App. 1971), where the court stated "[w]here
a judgment creditor becomes the purchaser at an execution sale, he is demed to have
notice of all of the errors and irregularities that occurred in the proceedings or in the judgment itself."
254. Given the wariness with which most bidders approach the execution sale due to
the potential ramifications of caveat emptor, it is not surprising that execution sale bids are
generally low. Prospective purchasers have been conditioned to keep their bids depressed
in an effort to cushion the effect of a future loss of their investment. See supra notes 21-32
and accompanying text.
255. 2 G. GILMORE, SECURITY INTERESTS IN PERSONAL PROPERTY § 44.6 at 1242
(1965).
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air where a debt would be satisfied and a third party would be
engaged in a normal commercial transaction.
Finally, there remains the issue of what degree of liability the
judgment creditor is to assume upon a breach of the proposed implied warranty of title for execution sales. In "ordinary" sales,
damages for breach of warranty are computed by deducting the
value of the goods as accepted from their value had no breach of
warranty occurred. 256 This practice derives from the basic objective of contract law which seeks to place the aggrieved party in the
position it would have occupied had the contract been fully performed. It is a calculation based on the legitimate expectations of
both parties when the contract was first entered into.25 7
This damages standard is not appropriate, however, where the
judgment creditor warranted the goods purchased at an execution
sale.258 To be sure, it would create substantial confusion in the
event a rightful owner appeared in the future. In such cases, the
criteria for computing damages would be uncertain. Is the aggrieved purchaser to receive the "as warranted" value at the time
of the purchase, or the current value? If the latter, then an execution sale purchaser might realize a sizeable profit at the judgment
creditor's expense. Finally, a more compelling reason for rejecting
traditional warranty damages is that restitution presents a more
theoretically sound approach.
The purpose of restitution is to restore the injured party to the
position it occupied prior to a breach of some duty owed by another. 259 The drafters of the Uniform Commercial Code apparently recognized the possibility of invoking this remedy when
goods sold at execution sales are claimed by another as rightful
256. See U.C.C. § 2-714(2) (1978), which reads in part that "[tlhe measure of damages
for breach of warranty is the difference at the time and place of acceptance between the
value of the goods accepted and the value they would have had if they had been as
warranted."
257. E.g., Allan Constr. Co. v. United States, 646 F.2d 487,494 (Ct. Cl.1981); Guard v.
P & R Enters. 631 P.2d 1068, 1071 (Alaska 1981).
258. Official Comment 3 to U.C.C. § 2-714 (1978) points out that the expectancy standard "is not intended as an exclusive measure" in remedying a breach of the seller's

warranty.
259. See, e.g., PMS Constr. Co. v. DeKalb County, 243 Ga. 870, 872, 257 S.E.2d 285,
288 (1979); Explorers Motor Home Corp. v. Aldridge, 541 S.W.2d 851, 852-53 (Tex. Civ.
App. 1976); Dravo Corp. v. L.W. Moses Co., 6 Wash. App. 74, 90-91, 492 P.2d 1058,
1068-69 (1971); see also CroFoot Lumber, Inc. v. Thompson, 163 Cal. App. 2d 324,
331-32, 329 P.2d 302, 307-08 (1958) ("restitution" and "rescission" distinguished); seegeneraloi, RESTATEMENT OF RESTITUTION § 1 (1937) ("[a] person who has been unjustly enriched at the expense of another is required to make restitution to the other.").
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owner,260 but, for reasons left unstated, the Code "does not touch
upon and leaves open all questions of restitution arising in such
cases .. ."261
Nonetheless, restitution is a simple remedial device for a frustrated third-party execution sale purchaser of goods since it
merely involves the simultaneous return of the bid price by the
judgment creditor, and the return of the chattel by the purchaser
to its rightful owner. Upon fulfilling this duty, the judgment creditor's execution lien against the debtor's property would then be
immediately restored and the entire process would begin anew.
Although this process may seem a tedious exercise in exchanging
property, it is decidedly preferable to the potentially oppressive
results caused by the doctrine of caveat emptor. Moreover, it is a
step toward answering the call of one commentator who noted:
[N]owhere has there been any real effort made to work out the
problems connected with sales on execution with a view toward
assuring an unimpeachable title to the purchaser, and thereby
preventing the needless sacrifice of property .... [There is no
inherent reason why a title acquired at [a]26 2sheriffs sale be of all
titles perhaps one of the most doubtful.
III.

CONCLUSION

Applying the doctrine of caveat emptor to third-party purchasers of goods and chattels at execution sales and to purchasers at
void execution sales serves no purpose other than to maintain an
oppressive judicial tradition. The doctrine, as used in these contexts, advances no compelling legal or commercial principle and
places an undue onus not only upon an execution sale purchaser,
but also upon the entire execution sale process.
Rather than mechanically applying caveat emptor in these situations, it would be more constructive, humane, and procedurally
fluid to restore an execution sale purchaser to his or her presale
position whenever the sale yields the undesirable results described
above. Upon restoration, the execution lien of the judgment creditor is automatically reinstated and the process is repeated, it is
hoped, without flaw.
JEREMY GILMAN
260. U.C.C. § 2-312 (1978), Official Comment 5.
261. Id.
262. Loyd,supra note 211, at 367-68.

